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TO	SARA,
WHO	DESERVES	MORE	CREDIT	THAN	SHE	CAN	POSSIBLY	IMAGINE



It	 would	 have	 been	 very	 difficult	 to	 learn	 anything	 of	 this	 in	 New	 York	 or
London.	Those	periodicals	which	guided	the	thought	of	left-liberal	intellectuals
knew	 nothing	 of	 it,	 and	 had	 no	wish	 to	 learn.	As	 to	 the	 aftermath	 .	 .	 .	 ,	 they
appeared	to	have	no	knowledge	of	 that	at	all.	 .	 .	 .	They	were	committed	not	 to
the	fact	but	to	the	abstraction.
And	 to	 the	 abstraction	 they	 remained	 committed	 for	 a	 long	 time	 to	 come.

Many	are	still	committed	to	 it,	or	nostalgically	wish	 they	could	be.	 If	only	 life
were	not	so	tangible,	so	concrete,	so	made	up	of	facts	that	are	at	variance	with
each	 other;	 if	 only	 the	 things	 that	 people	 said	were	 good	were	 really	 good;	 if
only	the	things	that	are	pretty	good	were	entirely	good;	if	only	politics	were	not
a	matter	of	power.
LIONEL	TRILLING,	“George	Orwell	and	the	Politics	of	Truth”	(1952)
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INTRODUCTION

The	Paradoxical	Success	of	the	Iraq
Constitution
Unity	and	Division	in	the	Iraq	Constitution

By	 the	 time	 of	 its	 fifth	 anniversary,	 the	 Iraq	 Constitution	 proved	 to	 be
remarkably	successful	in	fundamentally	important	ways,	and	it	remains	so	today.
It	 serves	 as	 a	 “constituent	 agent”	 of	 Iraqi	 identity,1	 a	 document	 to	 which	 all
significant	political	factions	claim	fealty	and	by	whose	ground	rules	they	claim
to	 operate,	 demanding	 the	 same	 of	 others.	 This	 is	 no	 small	 achievement	 in	 a
society	as	riven	by	 identitarian	division	as	Iraq.	The	purpose	of	 this	book	 is	 to
demonstrate	how	precisely	the	constitution	came	to	be	so	successful,	and	what	it
might	teach	us	about	constitution	making	in	nation-states	suffering	similar	forms
of	identitarian	division.
Yet	before	doing	so,	 it	 is	 important	 to	note	 that	even	if	 the	Iraq	Constitution

was	 a	 success	 by	 2010,	 it	 appeared	 to	 be	 nearly	 the	 opposite	 only	 two	 years
before	 that,	 in	 the	 immediate	 aftermath	 of	 its	 creation.	 At	 that	 time,	 among
scholars	 and	 media	 alike,	 there	 was	 near-universal	 consensus	 that	 Iraq’s
constitution	would	 never	 succeed	 as	 the	 nation’s	 founding	 compact.	 Far	 from
being	anything	approaching	a	consensual	document,	it	was	described	instead	as
“a	 source	of	 fundamental	 and	nearly	 irreconcilable	 division	 across	 Iraq’s	 large
ethnoreligious	political	groupings.”2	Others	suggested	it	might	mean	the	end	of
Iraq,3	or	even	that	the	approval	of	the	constitution	all	but	ensured	full-scale	civil
war	and	national	dissolution.4
A	primary	reason	for	this	pessimism	related	to	initial	Sunni	opposition	to	the

constitution	 as	 ratified.	 During	 negotiations	 over	 the	 terms	 of	 the	 final
constitution	 in	 2005,	 the	 drafters	 had	 been	 unable	 to	 reach	 agreement	 on	 key
points	of	dispute.5	As	a	result,	Sunni	representatives,	who	felt	the	provisions	did
not	 meet	 with	 their	 satisfaction,	 had	 abandoned	 the	 discussions,	 and
subsequently,	 the	 Sunni	 population	 had	 voted	 against	 the	 constitution	 in	 very
large	numbers.6	The	idea	that	this	same	constitution	could	ever	serve	as	a	source
of	 national	 unity	 therefore	 seemed	 entirely	 preposterous,	 explaining	 the	 rather
strong	and	unqualified	terms	by	which	it	was	denounced.



As	 such,	 all	 hopes	 initially	 turned	 to	 the	 possibility	 of	 formal	 constitutional
amendment,	to	address	the	Sunni	concerns	and	earn	Sunni	support.7	Anticipating
that	 this	 might	 be	 necessary,	 the	 drafters	 had	 inserted	 very	 late	 in	 the
constitution-making	 process	 Article	 142	 to	 address	 Sunni	 concerns	 at	 a	 later
date.8	Where	the	constitutional	drafting	efforts	had	failed	at	reaching	consensus,
it	was	hoped	that	a	subsequent	amendment	process	outlined	in	the	article	would
succeed.
Article	 142	 of	 the	 Iraq	 Constitution	 called	 for	 the	 creation	 of	 a	 committee,

known	as	the	Constitutional	Review	Committee,	which	was	intended	to	embrace
the	 best	 practices	 of	 constitutional	 negotiation	 and	 drafting.	 It	 was	 to	 be
composed	 of	 the	 “principal	 groups”	 of	 which	 Iraqi	 society	 was	 composed,
thereby	making	it	 inclusive.	It	would	submit	a	full	 report	 to	 the	 legislature,	 the
Iraqi	 Council	 of	 Representatives,	 with	 recommendations	 on	 a	 broad	 array	 of
amendments	 to	 the	 constitution	which	would	be	consensually	 reached,	 thereby
making	 its	 conclusions	 public	 and	 subject	 to	 democratic	 accountability.	 The
Council	 of	 Representatives	would	 then	 debate	 and	 vote	 on	 the	 proposals	 as	 a
whole.	If	approved,	those	amendments	were	supposed	to	be	subjected	to	further
public	 deliberation	 before	 a	 referendum	 on	 them,	 to	 take	 place	 within	 two
months	of	the	parliamentary	vote.9
Time	lines	and	rules	of	procedure	were	carefully	laid	out	in	the	article	as	well

so	 that	 the	 process	 could	 adhere	 to	 core	 principles	 of	 legality.	 In	 the	 end,	 the
committee	did	not	meet	these	deadlines,10	yet	this	was	not	a	matter	that	was	of
particularly	 great	 concern	 to	 the	 members	 of	 the	 committee	 itself,	 or	 to	 the
leadership	 of	 the	 respective	 factions	 of	 the	 Council	 of	 Representatives,	 which
had	 consensually	 agreed	 on	 extensions.	 The	 consensus	 in	 the	 Council	 of
Representatives	was	that	it	was	important	for	the	committee	to	complete	its	work
and	 submit	 a	 final	 report	 by	 the	 end	 of	 2009	 so	 that	 the	 Council	 of
Representatives	could	vote	on	it	by	the	end	of	January,	and	a	referendum	could
take	place	that	coincided	with	the	national	elections	scheduled	for	early	2010.
The	success	of	the	Constitutional	Review	Committee	in	meeting	that	goal	was

therefore	understood	 to	be	 important	 for	 the	 future	of	 Iraq.	Accordingly,	when
asked	 to	 serve	 as	 an	 outside	 adviser	 to	 that	 committee	 throughout	 2009,	 I
immediately	accepted,	and	spent	many	a	day	attending	its	meetings	and	many	a
night	 engaged	 in	 fervent	 negotiations	 over	 the	 outcome	 of	 what	 was	 at	 times
ferocious	bargaining.	When	at	the	end	of	2009	a	final	report	was	submitted	to	the
Council	of	Representatives’	leadership	for	a	vote	by	that	parliamentary	body,	it
seemed	to	many	on	the	committee	(and	its	advisers)	as	if	this	was	something	of	a
significant	 victory,	 perhaps	 the	 most	 important	 act	 of	 reconciliation	 that	 had



taken	place	in	Iraq	in	decades.
After	all,	 this	was	a	set	of	comprehensive,	public	amendments	that	had	been

agreed	to	after	hours	of	negotiations	among	all	the	major	political	interests	and
identitarian	 groups	 within	 Iraq.	 Among	 the	 key	 players	 were	 the	 committee
chair,	 Sh.	 Humam	 Hamoudi,	 a	 senior	 figure	 within	 one	 of	 the	 major	 Shi’i
Islamist11	 organizations;	 Dr.	 Ali	 Allaq,	 representing	 the	 ruling	 Shi’i	 Islamist
party	 now	 known	 as	 the	 Coalition	 for	 the	 State	 of	 Law;	 Abbas	 Bayati,	 a
Turkmen	 allied	 with	 the	 same	 coalition;	 Fariad	 Rawanduzi,	 representing	 the
Kurdish	interests	and	a	longtime	senior	member	of	one	of	the	principal	Kurdish
parties,	 the	 Patriotic	 Union	 of	 Kurdistan;	 and	 Salim	 al-Jibouri,	 the	 right-hand
man	of	Ayad	Samara’i,	 the	Sunni	 speaker	of	 Iraq’s	 legislature,	 and	a	principal
figure	in	what	was	the	leading	Sunni	coalition	in	2009,	known	as	Tawafuq.12	A
more	 diverse	 set	 of	 interests	 could	 scarcely	 be	 imagined,	 and	 their	 coming
together	publicly	on	a	broad	and	serious	set	of	amendments	seemed	like	nothing
short	of	a	miracle.
In	fact,	the	work	of	the	Constitutional	Review	Committee	ended	more	with	a

whimper	than	a	bang.	Speaker	Samara’i	did	not	even	consider	 the	amendments
important	 enough	 to	 present	 to	 the	 entire	 legislative	 body.	 The	 head	 of	 Iraq’s
Independent	High	Electoral	Commission	expressed	his	reservations	privately	to
the	 chair	 of	 the	Constitutional	 Review	Committee	 respecting	 the	 logistics	 and
cost	of	a	referendum	that	in	his	opinion	hardly	seemed	important.13	The	public
and	indeed	the	legal	community	largely	ignored	the	document,	leading	one	of	its
key	 technical	 drafters,	 the	 accomplished	 attorney	Hasan	 al-Yasiri,	 to	 plead	 on
national	television	that	more	attention	be	given	to	the	final	product.14	Ultimately,
the	report	sat	on	the	Council	of	Representatives’	website.	No	action	was	taken	on
it.	A	process	that	had	once	been	understood	to	be	the	sole	means	by	which	Iraq’s
supposedly	 fatally	 flawed	 constitution	 could	 be	 rectified	 turned	 out	 to	 be	 a
spectacular	waste	of	time,	despite	the	fact	that	it	led	to	the	very	product	that	the
original	constitutional	article	had	called	for—consensual	amendments.
The	 reason	 for	 this	 quite	 unexpected	 turn	 of	 events	 relates	 to	 developments

that	 were	 happening	 far	 beyond	 the	 walls	 of	 the	 drafting	 chambers	 of	 the
Constitutional	Review	Committee.	The	whole	premise	of	Article	142,	that	it	was
necessary	 to	 make	 amendments	 that	 would	 render	 the	 Iraq	 Constitution
acceptable	to	the	Sunni	population	which	had	once	opposed	it,	had	disappeared.
Only	a	few	years	after	the	constitution	was	ratified	in	2005,	it	was	apparent	that
the	 Sunni	 population	 no	 longer	 viewed	 it	 as	 a	 foreign	 instrument	 imposed	 on
them,	 thus	 rendering	 the	 formal	 amendments	 entirely	 unnecessary.	 There	 is
ample	demonstration	of	this.	Ayad	Allawi,	the	leader	of	the	Iraqiya,	the	electoral



list	 that	 won	 the	 overwhelming	 majority	 of	 Sunni	 votes	 in	 March	 of	 2010,
demanded	the	right	 to	 form	a	government	using	a	constitutional	argument,	and
described	the	denial	of	his	bid	as	an	attempt	“to	confiscate	the	will	of	the	Iraqi
people,	our	constitution	and	the	democratic	right.”15
This	 is	 a	 position	 that	 has	 been	 repeated	 many	 times,	 in	 many	 forums,	 by

many	 different	 leaders	 of	 the	 Sunni-dominated	 Iraqiya.	 Indeed,	 it	 is	 even
repeated	in	the	most	dangerous	periods	of	political	crisis	in	contemporary	Iraq,
demonstrating	 that	 whatever	 the	 remaining	 divisions	 are	 between	 identitarian
groups,	 and	 they	 are	 self-evidently	 quite	 serious,	 there	 is	 broad	 and	 near-
universal	 commitment	 on	 the	 terms	 of	 the	 once	 contentious	 constitution	 as
providing	the	ground	rules	for	legitimate	political	competition.
Hence	in	December	of	2011,	in	the	midst	of	a	serious	political	crisis	where	an

arrest	warrant	was	issued	against	Sunni	leader	and	Iraqi	vice	president	Tariq	al-
Hashimi,16	 the	 Iraqiya	 response,	 issued	 in	 the	 name	 of	 three	 of	 its	 principal
leaders—Allawi;	current	Sunni	Speaker	of	the	Iraqi	Council	of	Representatives,
Osama	al-Nujaifi;	and	the	minister	of	finance,	Rafe	El-Essawi—was	not	to	decry
the	Iraq	Constitution	as	imposition.	Rather,	it	was	to	accuse	the	prime	minister	of
violating	the	constitution,	to	request	US	support	to	prevent	such	violations,	and
to	call	 for	 a	military	 that	 specifically	protected	 the	people	 and	 the	 constitution
against	a	“self-serving	regime.”17
In	 March	 of	 2012,	 as	 Iraq’s	 political	 elites	 were	 contemplating	 a	 national

conference	 to	 address	 this	 crisis,	 which	 had	 led	 to	 some	 level	 of	 political
paralysis,	 it	was	 Iraqiya	which	proposed	 that	 the	conference	use	as	 its	 starting
point	 the	 terms	of	 the	constitution,	 the	 implementation	of	 existing	agreements,
and	 the	principle	of	national	 solidarity.18	The	problem	 for	 the	Sunnis,	 in	other
words,	was	not	 the	 Iraq	Constitution	 as	 source	of	 sectarian	division.	Rather,	 it
was	 a	 regime	 that,	 in	 its	 view,	 ignored	 the	 democratic	 and	 nonsectarian
constitution	 and	 replaced	 it	 with	 its	 own	 supposed	 sectarian	 (and
protodictatorial)	agenda.
This	 is	 hardly	 a	 new	position	 for	 Iraqiya.	Vice	President	 al-Hashimi	 is	 thus

reported	in	May	of	2010	to	have	“reiterated”	the	Iraqiya	position	that	it	be	given
the	 first	 opportunity	 to	 form	 the	 government,	 pursuant	 to	 constitutional
mandate.19	 Hashimi’s	 later	 calls	 respecting	 amendment	 of	 the	 constitution
(raised	 in	 a	 press	 conference	 he	 organized	 in	 Baghdad	 on	 July	 17,	 2010)
addressed	the	articles	on	formation	of	the	government,	which	he	indicated	quite
explicitly	were	 drafted	 properly	 and	 interpreted	 erroneously,	 and	 thus	 required
amendment.20	 This	 sentiment	 was	 repeated	 by	 another	 Iraqiya	 leader,
Muhammad	Allawi,	who	stated	that	the	true	meaning	of	the	constitution	should



be	sought	from	its	founders,	the	members	of	the	Constitutional	Committee,	who
are	still	alive,	rather	than	the	Federal	Supreme	Court.	Specious	as	the	reasoning
may	be,	the	more	important	point,	and	the	more	remarkable	one,	is	the	incredible
transformation	of	constitutional	process	in	the	rendition	offered	by	Muhammad
Allawi.	In	the	span	of	a	few	short	years,	the	very	forces	that	led	to	the	imposition
have	been	turned	into	a	hallowed	council	of	wise	elders	involved	in	the	careful
and	methodical	process	of	 state	creation,	as	 reported	by	a	 leader	of	a	coalition
whose	primary	base	of	support	was	the	identitarian	group	that	once	rejected	the
constitution	as	imposed	on	it.21
The	March	elections	were	not	the	first	time	that	Sunni	representatives	sought

to	 advance	 their	 position	 through	 reference	 to	 constitutional	 mandate	 and
constitutional	values.	In	November	of	2009,	Vice	President	al-Hashimi	used	his
constitutional	 veto	 power	 rather	 aggressively	 to	 oppose	 an	 election	 law.	 His
statements	reflect	amply	his	reliance	on	the	constitution:
If	the	law	is	not	amended	by	the	parliament	or	the	electoral	commission	by	reconsidering	the	distribution
of	 .	 .	 .	 seats,	 I	 will	 definitely	 use	my	 constitutional	 right.	 I	 will	 not	 allow	 the	 passage	 of	 a	 law	 that
contradicts	the	Constitution	and	the	principles	of	justice,	regardless	of	the	price	to	be	paid.22

The	Iraq	Constitution	 in	 this	 rendition	has	become	largely	synonymous	with
the	 “principles	 of	 justice.”	 It	 is	 not	 merely	 a	 compact	 among	 elites	 or	 a
foundational	 law	 but	 rather	 embodies	 a	 set	 of	 core	 political	 values,	 and	 a
consequent	source	of	Iraqi	 identity,	for	which	sacrifices	must	be	made,	even	at
the	expense	of	political	 interest.	Hashimi	may	have	genuinely	believed	 that	he
was	 risking	 political	 interest	 on	 behalf	 of	 the	 constitution	 and	 “principles	 of
justice,”	 he	may	 have	 been	merely	 saying	 as	much	 to	 garner	 votes	within	 his
overwhelmingly	 Sunni	 base,	 or	 he	 may	 have	 merely	 been	 appealing	 to	 the
United	States	in	the	hope	of	earning	its	support	in	an	intense	partisan	battle	over
the	 electoral	 law.	 Whatever	 the	 motive,	 the	 rhetorical	 position	 demonstrates
substantial	Sunni	commitment	to	the	constitution,	either	on	the	part	of	its	leading
representatives	or	on	the	part	of	the	broader	population.	Given	the	statements	of
Sunni	leaders	and	those	representing	Sunni	interests,	it	seems	clear	that	at	some
point,	seemingly	long	before	the	Constitutional	Review	Committee	completed	its
work,	 participation	 in	 the	 constitutional	 state	 had	 become	 more	 than	 merely
instrumental	among	 the	Sunni	population.	Some	affinity	had	developed	 for	 the
emerging	modalities	 of	 constitutionalism	 in	 largely	 their	 current	 form.	Even	 if
Sunnis	were	not	part	of	 the	original	constitutional	bargain,	 it	seems	quite	plain
that	they	have	long	since	become	full	players.
That	 the	 constitution	 was	 functioning	 suitably	 well	 by	 2009	 as	 the

foundational	 document	 of	 an	 otherwise	 divided	 and	 troubled	 state	 can	 also	 be



shown	 by	 the	 reality	 of	 increased	 government	 and	 political	 stability	 following
the	spasm	of	cataclysmic	violence	in	2006	and	2007.	As	Newsweek	has	pointed
out,	“[S]omething	that	looks	mighty	like	democracy	is	emerging	in	Iraq.”23	Even
developments	as	described	 in	 less	optimistic	 reports,	 such	as	 those	of	 the	New
York	 Times,	 emphasize	 the	 importance	 of	 key	 constitutional	 events,	 such	 as
national	 elections.	While	 describing	 the	 fragility	 of	 the	 Iraqi	 gains,	 that	 paper
indicated	that	the	March	2010	elections	were	“the	most	open,	most	competitive
elections	in	the	nation’s	long	history.”24
Seen	 in	 this	 light,	 the	 decision	 by	 the	 Speaker	 of	 the	 Council	 of

Representatives	not	to	advance	the	proposed	amendments	seems	entirely	natural.
As	constitutional	experts	have	indicated,	the	clear	preference	in	seeking	change
is	 to	 avoid	 the	 cumbersome	 mechanisms	 of	 amendment	 whenever	 possible.25
This	 is	 particularly	 true	 in	 Iraq,	where	 the	 processes	 of	 lawmaking	 are	 slower
and	more	 difficult	 to	manage.	 The	 highest	 elected	 Sunni	 representative	 at	 the
time	simply	decided	that	the	constitution	was	fine	as	it	was	and	changes	were	not
worth	the	trouble.
This	is	not	to	say	that	Iraq	is	a	perfectly	functioning	constitutional	democracy,

or	 even	 a	 particularly	 stable	 one.	 It	 might	 well	 implode	 because	 of	 severe
disputes	over	remaining	areas	of	contention.	Sunni	disillusionment	 in	 the	state,
as	opposed	to	its	constitution,	is	quite	high—so	high	that	some	Sunni-dominated
provinces	 have	 suggested	 they	 might	 be	 better	 off	 if	 they	 seek	 some	 sort	 of
autonomy.26	More	 troublingly,	 the	 legitimacy	of	 the	 Iraqi	 government,	 and	 the
democratic	 political	 system	 generally,	 is	 deeply	 undermined	 daily	 by	 the
substantial	 failure	 of	 the	 government	 to	 provide	 basic	 services	 at	 levels	 that
significantly	exceed	 those	provided	under	 the	previous	 regime,	or	otherwise	 to
improve	 the	 lives	 of	 the	general	 population.	A	 successful	 constitution,	 such	as
that	 which	 Iraq	 currently	 has,	 may	 be	 necessary	 to	 produce	 an	 effective
government	and	a	harmonious	polity	less	riven	by	lethal	sectarian	division,	but
as	contemporary	Iraq	shows,	it	is	hardly	sufficient.
Yet	 as	 all	 this	 is	 conceded,	 none	 of	 it	 detracts	 from	 a	 rather	 remarkable

conclusion.	 At	 least	 for	 now,	 the	 Iraq	 Constitution	 is	 in	 no	 dire	 need	 of
amendment.	It	is	not	only	the	source	of	national	identity	but	also	a	text	that	sets
forth	ground	rules	pursuant	to	which	competing	political	factions	formulate	their
demands.	Or,	 to	phrase	 the	matter	differently,	“[t]he	people	most	able	 to	cause
violence,”	 those	 representing	 the	 Sunni	 population,	 have	 accepted	 “the	 basic
terms	 and	 are	 willing	 to	 process	 disagreements	 in	 constitutionally	 acceptable
ways.	 Their	 orientation	 toward	 political	 institutions	 and	 toward	 law	 [has
changed].”27	The	same	Iraq	Constitution	that	all	had	expected	to	fail	miserably



had	suddenly,	almost	paradoxically,	become	a	success.

Understanding	the	Causes	of	Success
No	 formal	 amendment	was	necessary	 to	 achieve	 this	 remarkable	 constitutional
transformation,	because	the	text	of	the	constitution	is	sufficiently	capacious	as	to
encompass	a	variety	of	different	national	visions,	each	of	which	 the	 respective
identitarian	 communities	 found	 appealing.	 The	 constitutional	 text,	 that	 is,
required	much	construction	before	it	could	be	meaningfully	applied	in	Iraq,	and
the	difficulties	lay	not	with	the	text,	which	was	ambiguous	and	deferred	difficult
questions	for	 later	resolution,	but	 the	manner	 in	which	it	might	be	constructed.
Once	the	constructions	took	on	a	consensual	character,	in	a	manner	that	satisfied
all	of	Iraq’s	major	 identitarian	communities,	reconciliation	proved	much	easier.
Stated	more	directly,	the	common	description	of	the	Iraq	Constitution	as	one	that
is	 deeply	 ambiguous	 and	 leaves	 contentious	 matters	 for	 future	 resolution	 is
entirely	appropriate,28	but	it	is	not	a	cause	for	criticism.	In	fact,	it	is	the	primary
reason	for	its	success.
This	is	not	to	say	that	constitution	making	in	this	fashion	should	be	embraced

in	all	instances.	To	the	contrary,	in	fact;	the	disadvantages	of	capacious	text	are
obvious	and	hardly	require	elaboration.	A	constitution	is	supposed	to	function	as
a	 legal	 document,	 not	merely	 a	 constituent	 agent	 of	 identity.	When	 its	 ground
rules	prove	murky	in	certain	contexts,	effective	state	administration	and	function
are	rendered	all	the	more	challenging.	Nor	does	capacious	text	provide	a	solution
to	a	festering	dispute	so	much	as	enable	the	parties	to	reach	one,	gradually,	over
time.
Yet	while	clarity	in	constitutional	drafting	may	be	much	desired,	 it	may	also

be	 well	 nigh	 unattainable	 in	 certain	 circumstances.	 The	 problem	 with
constitution	making	in	divided	societies	such	as	that	of	Iraq	is	not	merely	one	of
severe	identitarian	division.	It	is	also	the	fact	that	the	divided	communities	have
entirely	different	conceptions	of	what	the	state	should	look	like,	with	each	group
seeking	to	project	its	own	vision	onto	the	constitution.	Each	side	seeks	to	realize
the	state	it	conceives	of	as	ideal,	and	grows	frustrated	when	its	own	vision	is	not
entirely	realized	because	it	is	not	shared	by	the	others.	Forcing	one	vision	with
absolute	 and	 unmistakable	 clarity	 onto	 a	 recalcitrant	 identitarian	 community
would	 be	 extraordinarily	 unlikely	 to	 succeed.	 It	 might	 even	 lead	 to	 the
widespread	shedding	of	blood.
Yet	at	the	same	time,	deferring	the	constitution	indefinitely	until	some	sort	of

broad	consensus	of	state	visions	is	reached	might	hardly	be	appealing,	either.	In
a	perilously	divided	society,	the	romantic	and	almost	transcendental	qualities	of



a	foundational	document	that	serves	as	the	constituent	agent	of	national	identity
might	prove	quite	salutary,	a	means	to	forestall	and	delimit	ethnic	conflict	if	not
eliminate	it	entirely.
As	 a	 result,	 the	 only	 solution	 in	 such	 unusual,	 but	 not	 unprecedented,

circumstances	 is	 to	 embrace	 capaciousness	 in	 the	 founding	 document,	 and	 to
support	 continuing	 efforts	 at	 reconciliation	 among	 disparate	 groups	 such	 that
after	 ratification,	 they	 can	 develop	 suitable,	 consensual	 constructions	 of	 the
capacious	 framework	 text	 so	 as	 to	 render	 the	 constitution	 a	 workable	 and
functioning	 foundational	 document.	 An	 idealized	 process	 wherein	 all	 relevant
political	interests	come	together	into	a	broader	constitutional	bargaining	session
and	 all	 matters	 of	 deep	 contention	 are	 consensually	 settled	 in	 some
semipermanent	 fashion	 is	 realistic	 in	 some,	 indeed	 perhaps	 most,	 settings.
Certainly	it	would	be	desirable	if	realistic.	However,	it	is	not	a	particularly	useful
model	for	a	society	like	that	of	Iraq,	suffering	from	deep	identitarian	divisions,
with	political	grievances	that	span	a	period	of	decades,	if	not	centuries.	In	such
states,	it	might	be	best	to	adopt	elements	of	“incremental	constitutionalism,”	as
described	 by	 Lerner	 in	 her	 foundational	 work	 on	 the	 subject	 of	 constitution
making	 in	 divided	 societies.29	 Using	 this	 approach,	 divisive	 disputes	 are	 not
handled	immediately	but	managed	through	capacious	or	contradictory	language
that	can	be	constructed	into	a	meaningful	consensus	over	time.
In	other	words,	in	some	societies,	consensus	cannot	realistically	be	reached	at

a	bargaining	 table	alone.	This	was	certainly	 the	case	 in	 Iraq.30	Greater	 time	 to
negotiate,	 and	 broader	 experience	 in	 the	 practices	 and	 policies	 of	 governing,
proved	necessary	before	something	approaching	a	lasting	functional	order	could
exist.	In	such	contexts,	it	is	something	of	a	methodological	error	to	place	sole	or
even	primary	emphasis	on	the	content	of	the	original	bargain	or	the	mechanisms
by	 which	 the	 original	 bargain	 was	 obtained	 as	 the	 means	 by	 which	 future
constitutional	 success	 might	 ultimately	 be	 determined.	 This	 is	 because	 the
original	bargain	is	almost	surely	going	to	be	incomplete	if	it	is	to	have	any	hope
of	 earning	 broad	 consensus	 over	 time.	 As	 a	 result,	 the	 more	 realistic	 course
might	be	to	look	beyond	the	original	bargain,	to	the	subsequent	construction	of
constitutional	text	in	a	consensual	fashion	over	a	period	of	time.	This	appears	to
be	 the	 lesson	 of	 the	 Iraq	 Constitution’s	 initial	 spectacular	 failure,	 and	 its
subsequent	surprising	success.
The	 first	 chapter	 lays	 out	 broader	 theoretical	 understandings	 respecting

constitutional	 negotiation	 processes	 and	 their	 limitations	 in	 deeply	 divided
societies.	 It	 focuses	 in	 particular	 on	 the	 value	 of	 inclusiveness	 in	 constitution
making.	 While	 the	 benefits	 of	 inclusiveness	 are	 obvious	 enough,	 one



consequence	is	that	in	a	society	in	which	there	is	much	identitarian	division,	and
different	 identitarian	 groups	 have	 broadly	 different	 visions	 of	 the	 state,	 the
original	bargain	will	almost	by	necessity	contain	language	that	does	not	resolve
divisive	matters	but	defers	them	and	permits	them	to	be	resolved	through	further
construction.	 In	 fact,	 forcing	 precise	 text	 in	 such	 circumstances	 can	 lead	 to
conflict.	 By	 the	 same	 token,	 this	 chapter	 also	 points	 out	 that	 given	 sufficient
flexibility,	 even	 an	 imposed	 constitution	may	well	 seem	 less	 so	 over	 time,	 so
long	as	later	constructions	are	developed	in	a	manner	that	garners	the	support	of
the	excluded	groups.
Of	 course,	 the	 incomplete	 original	 bargain	 provides	 only	 the	 means	 to	 the

solution	rather	 than	 the	solution	 itself.	For	 the	 latter,	we	must	 look	beyond	 the
original	bargain,	 to	 the	post-ratification	constructions	 themselves.	Accordingly,
chapter	1	 concludes	with	 a	 general	 description	 of	 how	 constructions	might	 be
facilitated	by	original	 text	 and	 the	 forms	 such	 constructions	 are	 likely	 to	 take,
with	a	view	to	the	academic	literature	on	the	subject.
Chapter	2	 turns	 to	 Iraq	 to	 examine	 the	 nature	 and	 history	 of	 its	 identitarian

divisions.	 Iraq	 is	 unlike	 post-Communist	 Eastern	 Europe,	 where	 the	 former
ruling	 parties	 were	 consciously	 negotiating	 their	 ultimate	 political
marginalization,	or	even	South	Africa,	where	much	the	same	might	be	said	of	the
whites	 who	 had	 ruled	 the	 nation	 through	 apartheid.	 Instead,	 it	 is	 perilously
divided	between	 three	 separate	 identitarian	 communities,	 each	 large	 enough	 to
demand	some	form	of	 legitimate	political	recognition,	yet	each	with	a	separate
history	which	has	led	it	to	conceive	of	the	Iraqi	state	in	a	dramatically	different
fashion.	 This	made	 the	 deferral	 of	 difficult	 questions	 for	 future	 resolution	 not
only	wise	but	necessary.
Chapter	 3	 describes	 the	 original	 bargaining	 negotiations	 and	 the	 manner	 in

which	 the	 Iraqi	 drafters	 frequently	 turned	 to	 flexible,	 capacious,	 and	 indeed	 at
times	contradictory	 language	 to	satisfy	contentious	 identitarian	groups,	 thereby
enabling	the	creation	of	subsequent	constructions	of	text	that	proved	consensual.
Thus,	while	 it	 is	 true	that	 the	bargain	was	imposed	on	the	Sunnis,	 this	was	not
because	of	what	the	Iraq	Constitution	indicated	in	its	text.	The	framework	text,
that	is,	provided	ample	room	for	consensual	construction,	even	if	the	threats	of
particular	Shi’i	leaders	to	construct	it	differently	led	to	Sunni	disaffection	during
the	negotiation	process.
While	capacious	text	is	important,	there	are	matters	that	cannot	be	addressed

solely	 through	 construction.	 This	 is	 particularly	 the	 case	 for	 symbolic,
identitarian	 provisions	 that	 have	 no	 legal	 substance	 but	 whose	 content	 is	 of
enormous	 importance	 to	competing	 identitarian	groups.	A	good	example	might
be	 a	 clause	 describing	 a	 state	 as	 “Arab,”	 in	 a	 state	 with	 a	 committed	 Arab



population	as	well	as	a	significant	non-Arab	minority.	Chapter	4	shows	that	as	to
provisions	 that	 necessarily	 needed	 to	 be	precise	 and	 inclusive	because	of	 their
symbolic	 value,	 the	 drafters	 ensured	 phrasing	 that	would	 be	 acceptable	 to	 all.
This	enabled	the	constitution	to	serve	its	vital	role	as	a	symbol	of	national	unity,
a	 document	 to	 which	 all	 could	 claim	 fealty	 and	 obeisance	 even	 if	 as	 a	 legal
matter	its	provisions	were	less	clear	than	might	otherwise	be	ideal.
Chapter	5	 then	 turns	 to	 the	 constructions	 of	 the	most	 contentious	 issue	 that

faced	the	Iraqi	drafters,	that	of	federalism.	The	chapter	shows	how	the	capacious
framework	text	enabled	the	disparate	groups	to	come	to	general	consensus	over	a
series	of	incremental	measures	that	have	dramatically	reduced	the	severe,	indeed
near-existential,	tensions	once	present	over	this	matter.	The	chapter	will	further
show	 that	 to	 the	 extent	 that	 tensions	 continue	 to	 exist,	 much	 of	 this	 is	 not
because	of	the	Iraqi	drafters’	broad	decision	to	defer	difficult	federalism-related
questions	for	later	resolution.	Rather,	it	stems	from	unusual,	uncharacteristic,	and
ill-advised	 rigidity	 in	 the	 text,	 particularly	 concerning	 the	 means	 by	 which	 a
province	 subject	 to	 centralized	 control	 may	 transform	 itself	 into	 a
semiautonomous	federal	region.
The	final	chapter,	chapter	6,	discusses	the	balance	of	the	issues	over	which	the

Iraqi	 drafters	 were	 hopelessly	 divided.	 It	 shows	 how	 in	 some	 instances,	 most
notably	 in	 disputes	 concerning	 the	 role	 of	 Islam	 and	 the	 state,	 consensual
constructions	have	developed	in	a	remarkable	fashion.	The	result	is	that	an	issue
that	is	generally	divisive	throughout	the	Muslim	world	is	considerably	less	so	in
Iraq—despite	the	fact	that	the	disputes	within	Iraq	are	not	only	over	the	general
role	 of	 religion	 in	 the	 state	 but	 also	 over	 the	 role	 of	 religious	 clergy,	 and	 in
particular	the	Shi’a	clergy	of	Najaf,	thereby	adding	a	sectarian	tint	to	an	already
difficult	 area	 of	 contention.	 In	 other	 areas,	 especially	 disputes	 over	 power-
sharing	arrangements	between	the	Shi’a	majority	community	and	the	Sunni	Arab
and	Kurdish	minorities,	far	less	progress	has	been	seen.	The	chapter	will	lay	out
the	constructions	and	the	manner	in	which	they	developed	from	framework	text,
and	will	demonstrate	how	many,	though	not	all,	of	the	continuing	disputes	arise
from	particularly	problematic	formulations	in	the	original	text.
Finally,	 the	 conclusion	will	 attempt	 to	 draw	 from	 the	 Iraqi	 example	 lessons

that	might	be	used	by	other	nations	engaged	in	constitution	making	 in	divisive
settings,	particularly,	though	not	exclusively,	those	states	engaged	in	democratic
transformations	following	the	Arab	Spring.
Thus,	most	of	 this	book’s	energy	and	attention	 is	 focused	on	 Iraq.	Yet	 in	 so

doing,	 it	 seeks	 to	 add	 to	 the	 existing	 understanding	 of	 best	 constitutional
processes	 in	 a	 particular	 subset	 of	 states	 where	 contrasting	 and	 irreconcilable
identitarian	divisions	over	what	the	state	should	look	like	render	it	unrealistic	to



expect	much	by	way	of	resolution	during	original	bargaining.	In	such	situations,
hope	may	well	lie	not	in	constructing	an	ideal	original	bargain	but	in	creating	a
means	by	which	 consensual	 resolution	of	 fundamental,	 disputed	matters	might
be	 realistically	 attained	 in	 the	 future.	 The	 remarkable	 story	 of	 the	 Iraq
Constitution	appears	to	be	powerful	evidence	that	this	is	so.



CHAPTER	ONE

Original	Bargains	and	Their	Limitations
Inclusiveness	and	Constitution	Making

Constitution-making	processes	vary	from	state	to	state,	yet	if	they	are	to	succeed,
they	must	 result	 in	a	 foundational	document	 to	whose	ground	 rules	all	 adhere.
Inclusiveness	 is	 therefore	 often	 deemed	 a	 fundamental	 aspect	 of	 constitution
making.1	 The	 failure	 to	 include	 a	 particular	 representative	 faction	 during
negotiations	will	render	it	all	the	more	likely	that	the	excluded	faction	will	not	be
part	of	the	consensus.	That	faction	might	then	reject	the	constitution,	refusing	to
abide	 by	 its	 ground	 rules;	 reject	 any	 relationship	 between	 that	 document	 and
national	identity;	and	use	violence	to	achieve	its	preferred	political	aims.	If	that
faction	commands	significant	popular	support,	this	could	be	quite	problematic.
In	a	post-authoritarian	state,	this	creates	an	obvious	difficulty	in	that	it	is	not

clear	which	interest	groups	are	truly	representative	of	the	population	and	should
therefore	 be	 included	 in	 the	 drafting	 process.	 This	 can	 be	 ameliorated	 by	 the
creation	 of	 a	 two-stage	 constitution-making	 process.	 In	 the	 first	 stage,	 an
unelected	body	 creates	 an	 interim	 constitution	 pursuant	 to	which	 elections	 are
held.	 These	 elections	 result	 in	 the	 creation	 of	 a	 second	 body	 charged	 with
drafting	 the	 final	 constitution.2	 Even	 if	 the	 initial	 body	 lacked	 some	 level	 of
legitimacy,	 the	second	body	does	not.	Yet	 the	question	of	 representation	 in	 the
original	body	nonetheless	remains	and	is	not	 insignificant	given	the	role	of	 the
interim	 constitution	 in	 setting	 forth	 rules	 that	 are	 expected	 to	 constrain	 the
subsequent	elected	body.3
Given	this,	irrespective	of	the	model	used	to	create	a	constitution,	it	becomes

critically	 important	 before	 any	 elections	 that	 as	 inclusive	 a	 set	 of	 political
interests	as	possible	be	represented	in	the	interim	process,	limited	only	by	some
demonstration	that	the	group	has	some	minimum	level	of	popularity	and	that	its
participation	 will	 be	 in	 some	 way	 productive.4	 The	 purpose	 of	 broad
inclusiveness	 is	 thus	 to	 overcome	 what	 would	 otherwise	 be	 a	 “legitimation
crisis,”	 which	 arises	 by	 virtue	 of	 the	 fact	 that	 the	 existing	 regime	 has	 lost	 its
moral	 claim	 to	 rule,	 and	 no	 election	 has	 transpired	 pursuant	 to	 which	 one	 or
another	group	may	make	a	 legitimate	claim	 to	control	 the	process.5	Though	 in
some	cases,	as	with	the	African	National	Congress	and	Mandela,	some	form	of	a



claim	 to	 rule	 may	 be	 plausibly	 made,	 the	 preference	 is	 in	 favor	 of	 broad
inclusion	 pending	 a	 democratic	 process.	 Thus,	 even	 in	 South	 Africa,	 fully
twenty-six	 parties	 were	 brought	 into	 the	 process.6	 Similar	 inclusiveness	 was
achieved	 in	 the	 post-Communist	 “roundtables”	 in	 Eastern	 Europe,	 essentially
negotiations	 between	 the	Communists	 and	 a	 broad	 array	 of	 opposition	 groups
established	 to	 create	 new,	 democratic	 regimes	 in	 those	 states	 after	 the	 fall	 of
Communism.7
The	benefits	of	inclusiveness	are	so	obvious	that	they	hardly	require	extensive

exposition.8	 Yet	 there	 has	 been	 insufficient	 scholarly	 attention	 to	 the
consequences	 of	 inclusiveness	 in	 the	 context	 of	 societies	 riven	 by	 deep
identitarian	divisions,	where	each	identitarian	group	has	a	different	vision	of	the
state,	 incompatible	 with	 the	 visions	 of	 the	 other	 groups,	 and	 where	 political
control	is	more	genuinely	contested.9	That	is	to	say,	while	inclusiveness	may	be
desirable	 in	all	circumstances,10	 this	might	well	 force	 some	constitutions	 to	be
less	developed	than	others	at	ratification.
In	circumstances	such	as	post-Communist	Eastern	Europe	and	post-apartheid

South	 Africa,	 each	 of	 which	 has	 been	 the	 subject	 of	 immense	 study,	 it	 was
relatively	obvious	 that	 the	 ruling	parties	and	 institutions	were	negotiating	 their
own	demise	and	future	political	marginalization.	By	agreeing	to	the	heralded	and
highly	 inclusive	 roundtables	 to	 amend	 the	 Communist-era	 constitutions,	 the
Communists	 were	 effectively	 conceding	 they	 had	 no	 right	 to	 govern,	 an
acknowledgment	 that	 had	 “major	 psychological	 and	 political	 implications.”11
Similarly,	 in	 South	 Africa,	 demographic	 realities	made	 it	 clear	 that	 in	 a	 post-
apartheid	society,	the	whites	who	had	long	controlled	the	state	would	no	longer
do	 so,	 as	 they	comprised	 less	 than	10%	of	 the	population.	By	 the	date	of	 first
elections	 in	 that	country,	 it	was	apparent	 that	 the	ruling	force	 in	 the	new	order
would	 be	 the	 African	 National	 Congress,	 and	 the	 matter	 was	 not	 seriously
disputed	across	differing	identitarian	groups.12
The	 same	 cannot	 reasonably	 be	 said	 of	 societies	 where	 identitarian	 and

political	 divisions	 are	 deeper,	 visions	 of	 the	 state	 more	 at	 odds,	 and	 political
authority	more	contested.	In	such	societies,	“roundtables”	are	not	likely	to	lead
to	 the	 same	 results.	Communities	 that	 have	 contested	 political	 power	within	 a
social	 space	 over	 a	 period	 of	 decades	 and	 that	 have	 radically	 different
understandings	 of	 what	 the	 state	 should	 look	 like	 are	 exceedingly	 unlikely	 to
reach	 the	 same	 type	 of	 consensual	 bargain	 at	 a	 negotiating	 table.	 Their	 only
choice	 to	achieve	any	sort	of	consensus	may	be	 to	defer	contentious	questions
for	later.13
To	 take	a	 simple	example,	upon	Franco’s	death,	Spain	was	divided	between



identitarian	communities	that	sought	a	broadly	confederal	state	within	which	any
given	 identitarian	 community	 could	 enjoy	 substantial	 autonomy;	 strongly
centralist	elements	attached	to	the	Madrid-driven	policies	of	the	former	regime;
and	elements	that	lay	somewhere	between	these	two	poles.	Similarly,	there	were
those	who	had	more	faith	in	the	military	as	an	institution	designed	to	keep	order,
and	 those	 who	 viewed	 the	 military	 as	 inherently	 oppressive.	 There	 were
Communists	 who	 operated	 as	 an	 arm	 of	 the	 Soviet	 Union	 and	 Far-Right
Falangists	 as	 well.14	 Indeed,	 this	 panoply	 of	 competing	 interests	 roughly
paralleled	those	that	led	to	the	Spanish	Civil	War	in	the	1930s.	Perduring	divides
that	 had	 lasted	 decades	 were	 not	 likely	 to	 be	 resolved	 in	 any	 sort	 of
semipermanent	 fashion	 through	 open	 and	 inclusive	 bargaining	 alone.	 A	 more
sensible	 approach,	 and	 the	 one	 adopted	 in	 Spain,	 would	 be	 one	 that	 deferred
contentious	questions,	such	as	federalism,	for	future	resolution.
India	 might	 be	 another	 salient	 example.	 Intractable	 divisions	 between	 the

Muslim	League	and	the	Congress	Party	arose	after	the	election	of	a	Constituent
Assembly,	ultimately	leading	to	a	bloody	partition	of	Pakistan	and	India	that	left
more	 than	 a	million	 dead.15	 Imposition	 on	 the	 remaining	Muslim	minority	 in
India	 was	 hardly	 desirable,	 and	 yet	 neither	 was	 it	 realistic	 to	 expect	 broad
concessions	 from	 a	Hindu	 population	 that	 vastly	 outnumbered	 those	Muslims.
Again,	any	expectation	that	all	problems	between	the	Indian	Muslim	population
and	 the	 dominant	 Hindu	 one	 would	 be	 solved	 during	 the	 bargaining	 process,
particularly	contentious	issues	such	as	family	law,	seems	fanciful.
In	 fact,	 more	 than	 being	 unrealistic,	 in	 such	 societies	 precision	 and

inflexibility	 in	drafting	may	well	be	positively	dangerous	even	if	consensual	at
the	 time	 of	 drafting.	 This	 is	 because	 future	 changes	 are	 likely	 to	 reignite
divisions	 that	 had	 seemingly	 been	 addressed	 in	 the	 original	 constitutional
structure.	 If	 the	 constitutional	 structure	 proves	 too	 rigid	 to	 offer	 a	 means	 to
mediate	 the	 dispute	 given	 such	 changes,	 political	 violence	 might	 result.	 In
Lebanon,	a	famed	unwritten	National	Pact	in	1948	established	a	modern	state	in
which	 the	 Muslims	 would	 agree	 to	 be	 Lebanized	 and	 the	 Christians	 to	 be
Arabized.	Pursuant	to	the	National	Pact,	which	“undergirded”	the	constitutional
system	even	 if	all	 such	matters	were	not	 formally	written	 into	 the	constitution,
the	 president	 of	 the	 state	would	 be	 a	Maronite	Christian,	 the	 prime	minister	a
Sunni	Muslim,	and	the	Speaker	of	the	Parliament	a	Shi’i	Muslim.16
Following	 the	conclusion	of	 this	pact,	however,	demographic	changes	 led	 to

the	 Maronites,	 given	 the	 greatest	 share	 of	 power	 under	 the	 National	 Pact,
becoming	the	least	populous	of	the	three	communities.17	At	 the	same	 time,	 the
extraordinary	 Musa	 al-Sadr	 was	 helping	 raise	 Shi’i	 political	 consciousness,



making	 the	 Shi’a	 more	 dissatisfied	 with	 the	 existing	 state	 of	 affairs,	 as	 the
community	given	by	far	the	least	power	in	the	National	Pact.18	As	a	result,	as	the
communities	grew	apart	and	changes	were	not	made	to	the	consensual	bargain,
that	 original	 bargain	 decades	 later	 seemed	 imposed	 on	 the	Muslims	 generally,
and	 the	Lebanese	Shi’a	 in	particular.	This	helped	 lead	 to	a	 lengthy	 and	bloody
civil	war.19	 It	 is	 fair	 to	point	out	 that	none	of	 this	 could	 reasonably	have	been
foreseen	when	 the	National	 Pact	was	 concluded	many	years	 earlier.	That	 does
nothing	to	derogate	from	the	fact	that	bargaining	is	often	fundamentally	(perhaps
unavoidably,	 perhaps	 through	 no	 fault	 of	 the	 actors)	 shortsighted,	 and	 that
excessive	reliance	on	precise	formulae	in	power	distribution	in	a	deeply	divided
society	such	as	Lebanon	can	be	a	mistake.20
The	United	States	may	well	offer	another	pertinent	example	of	the	dangers	of

excessively	 precise	 drafting	 in	 a	 society	 once	 plagued	 by	 strong	 identitarian
divisions.	 The	 constitution-making	 process	 in	 that	 nation	 is	 often	 praised	 as	 a
model	 of	 inclusive,	 open,	 and	 earnest	 bargaining	 that	 produced	 a	 broadly
consensual	 result	 in	 the	 form	 of	 the	 much-heralded	 1789	 Constitution.	 Yet
problems	 did	 emerge	 from	 that	 constitution’s	 rigid	 structure.	 Its	 rule	 requiring
exactly	two	senators	to	serve	from	each	state	of	the	nation	was	a	means	by	which
the	United	States	 sought	 to	 ensure	power	 sharing	across	 its	 identitarian	North-
South	 divide.	 The	 fixed	 number	 of	 senators	 was	 designed	 to	 ensure	 that	 the
slave-holding	 South,	 vastly	 outnumbered	 by	 the	 free	 North	 in	 population	 but
equal	 in	 terms	 of	 absolute	 number	 of	 states,	 enjoyed	 a	 parity	 of	 power	 in	 one
legislative	house,	 the	Senate,	 even	as	 the	other	 legislative	house,	 the	House	of
Representatives,	 operated	 on	 the	 basis	 of	 population	 and	would	 thus	 be	North
dominated.21	In	American	lore,	this	is	referred	to	as	the	Great	Compromise.22
As	an	initial	point,	it	could	of	course	be	argued	with	compelling	force	that	an

institution	as	evil	as	that	of	slavery	should	never	be	the	subject	of	a	bargain,	and
that	 to	 conclude	 such	 a	 bargain	 renders	 the	 resulting	 pact	 supremely	 odious.23
The	point	here,	however,	 is	 that	 the	American	Founding	Fathers	did	attempt	 to
compromise	over	matters	concerning	slavery,	and	they	did	it	badly.	The	reason	is
that	when	deeply	divided	subnational	 states	are	carefully	balanced,	 as	between
slave	and	free,	and	the	division	of	power	is	rigidly	maintained	in	the	Senate	on
the	basis	of	the	two-senators-per-state	rule,	the	consequences	of	adding	another
state	 to	 the	 Union	 are	 immense	 as	 concerns	 power-sharing	 arrangements
between	 the	 free	 and	 slave	 states.	 It	was	precisely	 this	 issue	 that	 threatened	 to
derail	the	power-sharing	system	just	over	two	decades	after	the	constitution	was
first	 ratified.	A	compromise	known	as	 the	Missouri	Compromise,	a	consensual
construction	subsequent	to	the	original	bargain,	was	concluded	that	restored	the



balance	for	a	time.24
Still,	 the	 rigidity	 of	 the	 system	 ultimately	 led	 to	 catastrophe.	 The	 issue	 of

statehood	arose	again	in	bloody	fashion	in	the	contest	over	the	fate	of	Kansas	as
free	or	slave	state	in	the	1850s.25	The	carefully	constructed	yet	excessively	rigid
power-sharing	 arrangement	 finally	 broke	 down	 in	 spectacular	 fashion	with	 the
election	of	President	Lincoln,	who	was	implacably	opposed	to	 the	extension	of
slavery	 beyond	 those	 states	 where	 it	 already	 existed.26	 The	 South	 elected	 to
secede	 from	 the	Union	 rather	 than	 accept	 the	 continuation	 of	 a	 power-sharing
arrangement	 that	 it	 now	 regarded	 as	 an	 imposition.	This	 led	 to	 a	 bloody	Civil
War	 in	 which,	 by	 one	 recent	 estimate,	 as	 many	 as	 850,000	 people	 lost	 their
lives.27	Capacious	text	might	have	served	the	nation	better.
The	argument	in	favor	of	capacious	text	may	be	taken	a	step	further.	Even	an

imposed	constitution	might	well	over	time	be	deemed	acceptable	by	an	imposed-
upon	group	(whether	identitarian	or	merely	a	political	interest	group),	so	long	as
the	group	could	reconcile	itself	to	the	content	of	the	constitution	as	subsequently
constructed.	That	a	party	is	shut	out	of	a	bargaining	process	during	constitution
making	is	hardly	an	ideal	method	to	develop	a	constitution,	or	even	a	particularly
defensible	one,	but	it	most	assuredly	does	not	mean	that	the	excluded	party	will
forever	oppose	that	constitution.
Egypt’s	 1923	 Constitution,	 perhaps	 the	 most	 successful	 of	 the	 Arab-world

constitutions	 to	 date,	 demonstrates	 this	 amply.	 The	 British	 proved	 unable	 to
negotiate	 an	 agreement	 with	 the	 popular	 nationalist	Wafd	movement	 that	 had
swept	 through	 colonial	 Egypt	 at	 the	 start	 of	 the	 twentieth	 century.	 This	 is
because	 the	 British	 sought	 to	 retain	 significant	 influence	 over	 a	 newly
independent	 state,	 and	 the	Wafd	was	unwilling	 to	grant	 it.28	After	 negotiations
had	 failed,	 the	 British	 opted	 for	 imposition	 over	 persuasion.	 Despite	 the
objections	of	the	Wafd,	Britain	unilaterally	declared	Egypt	independent	in	1922,
with	 four	 reservations	 (including	 matters	 of	 defense,	 foreign	 policy,	 and
administration	 of	 the	 Suez	 Canal)	 that	 rendered	 British	 influence	 over	 the
emerging	state	a	near	certainty.29	The	constitution	was	drafted	by	a	committee	of
thirty	experts	handpicked	by	 the	king.	The	British	were	 clearly	 involved	 in	 its
creation	and	exercised	significant	 influence	 in	 the	drafting	of	key	provisions.30
Public	 engagement	was	 not	 relevant	 to	 the	 process.	 There	 had	 been	 no	 public
involvement	 in	 the	 composition	 of	 the	 committee,	 and	 even	 the	 constitution’s
approval	depended	on	royal,	not	public,	acceptance.31	It	became	effective	upon
the	first	seating	of	the	Parliament,	in	accordance	with	its	provisions,	irrespective
of	what	the	public	or	the	Wafd	thought	of	it.32



For	 obvious	 reasons,	 the	 Constitution	 of	 1923	 was	 bitterly	 opposed	 by	 the
Wafd,	 which	 considered	 it	 a	 capitulation	 to	 British	 interests.	 The	 committee
drafting	 it	was,	 to	quote	Saad	Zaghlul,	 the	head	of	 the	Wafd,	 a	 “committee	of
delinquents.”33	 Given	 the	 broad	 popularity	 of	 the	 Wafd,	 it	 seemed	 as	 if	 the
constitution	was	almost	doomed	from	its	start,	much	as	had	been	said	of	Iraq’s
constitution	at	its	ratification.	And	indeed,	the	1923	Constitution	was	suspended
only	 two	 years	 after	 its	 entry	 into	 force	 by	 then-premier	 Ahmed	 Ziwar.34
Ironically,	it	was	Zaghlul	himself,	and	the	Wafd	party	he	led,	who	fought	hard	to
have	the	constitution	reinstated,	because	they	found	it	in	their	political	interests
to	do	so.35	The	Wafd	then	became	the	constitution’s	staunchest	defender,	which
caused	 the	 compact	 to	 last—with	 periods	 in	which	 the	 compact	was	 violated,
though	 significantly	 not	 by	 the	Wafd	 but	 by	 the	 king	 who	 had	 appointed	 its
drafting	committee—until	the	rise	of	Gamal	Abdul	Nasser	in	the	early	1950s.36
The	sentiment	in	favor	of	that	constitution	has	only	grown	over	the	intervening
decades	 since	 its	 repeal,	 to	 such	an	extent	 that	major	newspaper	 columns	now
seriously	 describe	 it	 as	 a	 document	 that	 was	 “obtained”	 by	 Zaghlul	 and	 the
Egyptian	people	through	a	long	and	bitter	uprising	begun	in	1919.37
The	 Egyptian	 case	 is	 not	 one	 of	 identitarian	 division.	 The	 point,	 however,

remains	that	excluded	groups	can	be	made	part	of	the	bargain	long	after	the	fact,
and	that	flexible	text	might	well	be	one	way	to	make	that	possibility	eminently
more	 likely,	 as	 it	 facilitates	 future	 constitutional	 construction	 that	 an	 excluded
identitarian	group	might	 find	acceptable.	Political	and	 identitarian	groups	alike
are	 less	 likely,	 that	 is,	 to	 be	 obsessed	 with	 a	 historical	 grievance	 respecting
constitutional	formation	so	long	as	they	find	in	the	constitution	as	it	operates	in
the	 contemporary	 social	 space	 they	 inhabit	 an	 acceptable	 framework	 within
which	they	can	effectively	make	political	demands.	That	is	much	more	likely	to
be	achieved	when	the	text	as	originally	drafted	is	sufficiently	flexible	to	admit	a
broad	array	of	future	constructions	that	might	be	accommodated.
The	 broad	 language	 contained	 in	 the	 Fourteenth	 Amendment	 to	 the	 United

States	 Constitution,	 capable	 of	 a	 variety	 of	 different	 constructions,38	 helps	 to
demonstrate	this	as	well.	There	is	no	doubt	that	as	originally	drafted,	the	purpose
of	the	amendment	was	to	formalize	in	legal	fashion	the	Union’s	victory	over	the
Southern	states,	or,	as	one	Union	governor	described	it	at	the	time,	“to	secure	in
a	 more	 permanent	 form	 the	 dear	 bought	 victories	 achieved	 in	 the	 mighty
conflict.”39	 Accordingly,	 it	 was	 imposed	 on	 the	 Southern	 states	 in	 spectacular
fashion.	 Fully	 ten	 Southern	 states	 had	 voted	 between	 October	 of	 1866	 and
January	of	1867	against	enactment	of	the	Fourteenth	Amendment.	In	one	case,
Louisiana,	the	state	legislature	vote	against	it	was	unanimous.40



Congress	reacted	by	first	refusing	to	admit	Southern	representatives	(thereby
preventing	the	Southern	states	from	impeding	the	issuing	of	national	legislation)
and,	 second,	 enacting	 a	 series	 of	Reconstruction	Acts	 beginning	 in	 1867.	 The
first	 of	 these	 conditioned	 admission	 into	 the	 Union	 upon	 approval	 of	 the
Fourteenth	 Amendment.41	 The	 same	 act	 divided	 the	 South	 into	 five	 military
districts,	 each	 under	 the	 command	 of	 a	 separate	 Union	 general,	 and	 gave	 the
military	 the	 authority	 to	 hold	 necessary	 elections,	 meaning	 that	 the	 election
processes	would	be	under	Union	control.42	An	 intense	effort	 to	mobilize	black
voters	began,	 laudable	 though	ironic	given	the	large	number	of	Northern	states
that	 had	not	 given	 blacks	 the	 right	 to	 vote	 by	 1865.43	 There	was	 also	 a	 fairly
substantial	 effort	 to	 disenfranchise	whites	 deemed	disloyal.	Under	 the	 act,	 any
person	who	took	an	oath	of	allegiance	to	the	United	States	before	the	war	or	had
been	a	judicial	or	executive	officer	and	then	engaged	in	insurrection	or	rebellion
against	the	United	States	could	not	vote.	As	the	responsibility	for	determinations
of	 this	 sort	 fell	 in	 the	 hands	 of	 the	 military,	 large	 numbers	 of	 whites	 were
deemed	 to	 have	 been	 “judicial	 or	 executive	 officers,”	 including	 harbor	 pilots,
auctioneers,	and	sextons	of	cemeteries,	and	were	thus	denied	the	right	to	vote.44
Finally,	Southern	white	boycotts	of	elections	to	hold	constitutional	conventions
were	dealt	with	by	changing	the	rules	of	approval.45	In	the	fourth	Reconstruction
Act,	only	a	majority	of	those	voting	needed	to	approve	the	convention,	whereas
previously	the	rule	had	been	a	majority	of	those	eligible	to	vote.46
To	 describe	 inclusiveness	 as	 an	 ideal	 that	 was	 unmet	 in	 the	 context	 of	 the

Fourteenth	Amendment	deliberations	is	to	miss	the	point.	The	model	here	is	not
one	of	earnest	bargaining	across	a	roundtable	of	disparate	political	elements	but
rather	 that	of	a	peace	 treaty	 imposed	on	a	conquered	people,	where,	 to	use	 the
adage	of	Thucydides,	the	strong	do	what	they	can,	and	the	weak	suffer	what	they
must.47
Yet	 it	 is	 difficult	 to	 describe	 current	 prevailing	 opinion	 in	 the	US	 Southern

states	regarding	the	United	States	Constitution	generally,	or	even	the	Fourteenth
Amendment	specifically,	as	an	illegal	imposition	on	them.	That	in	its	early	days
the	Fourteenth	Amendment’s	capacious	text	could	plausibly	be	read	narrowly	(as
it	was,	for	example,	when	segregation	was	held	to	be	consistent	with	its	terms)48
and	 broadly	 in	 later	 ones	 (when	 the	 same	 offensive	 practice	 was	 held	 to	 be
blatantly	unconstitutional)49	surely	had	something	to	do	with	this.	The	capacious
text	has	also	been	used	to	navigate	other	identitarian	divides	beyond	race	and	to
include	 previously	marginalized	 groups	 within	 the	 American	 fabric,	 including
women50	 and,	 more	 recently,	 homosexuals.51	 All	 this	 construction	 has	 been



designed	 to	mediate	among	disparate	 identitarian	and	political	 elements,	 and	 it
has	 developed	 precisely	 because	 of	 the	 capaciousness	 of	 a	 text	 that	 was
originally	 designed	 as	 a	 form	 of	 imposition	 and	 later	 became	 a	 vehicle	 for
inclusion.
To	 reiterate	 the	 fundamental	 salient	 points,	 there	 can	 be	 no	 doubt	 that

inclusion	of	all	disparate	groups	 in	 the	constitution-making	process	 is	 salutary.
However,	 the	 consequence	 of	 this	 is	 that	 in	 societies	 riven	 by	 intractable
identitarian	 division,	 with	 each	 identitarian	 group	 advancing	 a	 different
conception	of	statehood,	the	only	realistic	original	bargain	that	is	likely	to	work
is	one	that	is	only	partial,	and	that	leaves	much	to	be	determined	through	future
constitutional	 construction.	 Indeed,	 a	 partial	 bargain	may	well	 succeed	 even	 if
the	 ideal	 of	 inclusiveness	 is	 not	 attained,	 and	 particular	 parties	 are	 ultimately
excluded	from	the	constitutional	negotiations,	so	 long	as	 the	framework	 text	 is
sufficiently	 capacious	 and	 future	 constitutional	 constructions	 are	 sufficiently
consensual	to	include	such	parties	later.

Drafting	the	Flexible	Bargain
Given	 this,	 how	 is	 framework	 text	 to	 be	 drafted	 if	 it	 is	 to	 facilitate	 necessary
constitutional	construction	in	societies	plagued	by	identitarian	divides?	The	most
obvious	method	to	allow	for	constitutional	change	is	to	create	rules	that	render	it
relatively	 simple	 to	 amend	 the	 constitution	 as	 a	 formal	 matter,	 thereby
dispensing	with	the	need	for	broad	construction.52	Despite	its	patent	appeal	(and
indeed	 the	 means	 by	 which	 Iraq	 had	 assumed	 that	 its	 own	 constitutional
divisions	would	be	 addressed,	 through	Article	142),	 the	 approach	 is	of	 limited
use.	 No	 matter	 how	 easy	 the	 amendment	 rules,	 the	 process	 is	 costly,
cumbersome,	 and	 difficult	 to	 achieve.	 It	 opens	 wounds	 previously	 sealed	 by
consensual	 text.	 It	 raises	 the	 possibility	 of	 profound,	 lasting,	 and	 dangerous
disagreement	on	core	matters.	It	can	be	politically	formidable.	For	all	the	above
reasons,	 it	 is	 a	 course	 embarked	 on	 only	 when	 no	 other	 options	 present
themselves.53
Another	 method	 is	 to	 draft	 language	 that	 is	 strategically	 ambiguous.	 Thus,

framework	text	that	declares	all	citizens	entitled	to	“equal	protection	of	the	law”
is	susceptible	to	a	construction	that	affords	rights	to	homosexuals,	while	one	that
declares	 all	 citizens	 equal	 under	 the	 law	 irrespective	 of	 their	 race	 does	 not.
Conceptually,	 this	 is	 not	 terribly	 difficult	 to	 understand	 and	 is	 in	 fact	 a	 fair
characterization	of	provisions	in	numerous	constitutions,	including	those	that	do
not	generally	defer	contentious	matters	for	future	resolution.
A	 more	 interesting	 means	 by	 which	 framework	 text	 might	 invite	 future



constitutional	construction	is	through	the	existence	of	latent	contradictions	in	the
constitution.	Spain	offers	an	excellent	example	of	 this	as	concerns	the	question
of	 federalism.	 The	 seven-person	 committee	 tasked	 with	 drafting	 Spain’s
constitution	 included	 three	 members	 of	 the	 party	 leading	 the	 caretaker
government	following	Franco’s	death,	the	UCD,	two	leftist	representatives,	and
a	 representative	 each	 from	 a	 hypernationalist	 party	 known	 as	 the	 Alianza
Popular	 (AP)	 and	 a	 Catalan	 coalition.54	 Given	 strong	 Catalan	 desires	 for
federalism,	equally	strong	demands	for	a	unified	central	authority	by	the	AP	and
the	UCD,	and	internal	division	on	the	subject	among	the	leftists,	the	drafters	fell
back	 on	 contradiction	 to	 manage	 the	 intractable	 dispute.55	 They	 inserted	 a
constitutional	provision	that	both	declared	“the	indissoluble	unity	of	the	Spanish
nation”	and	referred	to	rights	of	autonomy	to	be	granted	to	the	“nationalities	and
regions.”	While	the	hypernationalist	AP	rejected	the	formulation	as	offering	too
much	by	way	of	regional	independence,	and	the	hyperfederalist	Basque	Partido
Nacionalist	Vasco	(PNV)	rejected	 it	 for	precisely	 the	opposite	 reason,	all	other
parties	 found	 the	difficult	 language	acceptable	and	a	 formulation	within	which
they	could	organize	their	political	demands.56
The	criticisms	that	have	been	voiced	with	respect	to	this	arrangement	replicate

those	 made	 with	 respect	 to	 the	 Iraq	 Constitution;	 namely,	 that	 they	 defer
decisions	rather	than	resolve	them—as	a	result	of	which	the	problem	of	how	to
incorporate	 identitarian	 minorities	 remains	 at	 the	 forefront	 of	 constitutional
debates	as	much	now	as	it	was	in	1978.57	This	may	be	so,	and	it	may	fairly	be
said	 that	 it	 is	 quite	 possible,	 indeed	 perhaps	 likely,	 that	 the	 state	 of	 Kurdish
autonomy	in	Iraq	will	likewise	be	at	the	forefront	of	Iraqi	constitutional	debates
three	decades	from	now.	Yet	if	the	same	2005	constitution	continues	to	govern,	if
Iraq	 manages	 to	 develop	 in	 as	 democratic	 a	 fashion	 as	 did	 Spain	 from	 the
creation	 of	 its	 1978	 Constitution,	 and	 if	 the	 disputes	 respecting	 Kurdish
autonomy	 are	managed	 through	 political	 negotiation	 rather	 than	 violence,	 it	 is
difficult	 to	 imagine	 a	 more	 salutary	 result.	 A	 full	 and	 final	 resolution	 of	 the
matter	of	identitarian	autonomy	may	be	an	ideal,	but	for	the	most	part	it	remains
in	any	number	of	societies	a	fantastical	one.
Another	 example	 of	 the	 phenomenon	 of	 contradiction	 appears	 in	 the	 Irish

Constitution	of	1922.	Faced	with	domestic	demands	for	an	entirely	independent
Irish	state,	and	external	British	demands	for	a	state	subordinate	to	Great	Britain
in	 key	 respects,	 the	 Irish	 Constitution	 adopts	 a	 principle	 of	 contradiction	 and
inconsistency.	 It	 refers	 on	 the	 one	 hand	 in	Article	 2	 to	 the	 Irish	 people	 as	 the
source	of	all	governmental	power	in	Ireland.	Yet	elsewhere	it	indicates	that	to	the
extent	that	a	provision	or	amendment	of	the	constitution,	or	any	law	made	under



the	 constitution,	 was	 repugnant	 to	 the	 then	 existing	 treaty	 pursuant	 to	 which
Great	 Britain	 agreed	 to	 Irish	 national	 independence	 (and	 over	 which	 the	 Irish
people	 had	 no	 power),	 such	 law	 or	 provision	 was	 “absolutely	 void	 and
inoperable.”58	 The	 contradiction	 ultimately	 left	 the	 matter	 to	 be	 resolved	 via
future	construction.
Beyond	contradiction	and	ambiguity,	framework	text	may	at	times	prove	itself

susceptible	 to	 construction	 by	 explicitly	 inviting	 future	 legislative	 action	 to
resolve	an	intractable	dispute.	The	most	prominent	comparative	example	in	this
context	is	India,	where	a	deep	divide	existed	between	the	Hindu	majority	and	the
Muslim	minority	 respecting	 the	enactment	of	 a	 single	uniform	personal	 law	 to
govern	all	 Indians.	The	only	manner	 in	which	 the	divide	could	be	managed	 in
the	 end	 was	 through	 a	 constitutional	 provision	 that	 committed	 the	 state	 to	 a
uniform	personal	law,	required	the	legislature	to	pass	that	law,	but	also	rendered
any	 suit	 related	 to	 the	 enactment,	 or	 delayed	 enactment,	 of	 that	 law
nonjusticiable.59	Effectively,	the	constitutional	drafters	deferred	decision	on	the
divisive	issue	until	such	time	as	a	suitable	construction	could	be	found,	not	by	an
unelected	court	but	by	the	divided	identitarian	groups	themselves.
Finally,	 framework	 text	 may	 be	 aspirational	 and	 as	 such	 invite	 future

construction.60	 Constitutional	 provisions	 may	 encapsulate	 values	 that	 drafters
hope	 future	 generations	 will	 come	 to	 consensus	 on,	 implement,	 and	 expand
through	future	construction.61	These	 ideas	 have	 broad	 prominence	 in	 the	 Iraqi
context.	Specifically,	the	drafters	of	the	Iraq	Constitution	in	my	discussions	with
them	are	to	a	person	unabashedly	frank	that	 the	broad,	utopian,	and	hopelessly
unrealistic	 constitutional	 guarantees	 of	 economic	 and	 social	 rights	 are
aspirational	 in	 character.	 They	 very	 much	 hope	 that	 future	 generations	 in	 a
richer,	more	united,	and	more	successful	country	will	cause	these	to	be	realized.
Some	have	been	willing	to	state	as	much	publicly.	Thus,	Adnan	Pachachi	noted
in	the	context	of	the	rights	provisions	of	the	interim	constitution:62

This	 law	is	aspirational	 in	character.	We	have	not	 legislated	for	 the	present,	but	we	have	put	up	a	high
standard	so	that	the	people	in	the	future	will	always	try	to	reach.	It	is	thus	a	beacon	of	light	and	hope	for
future	generations.63

When	such	aspirations	might	be	realized,	if	ever,	is	a	matter	of	speculation	and
plays	 a	 considerably	 less	 significant	 role	 in	 understanding	 constructions	 built
onto	 younger	 framework	 text.	 Nevertheless,	 aspirational	 constitutionalism	 is
certainly	a	means	by	which	framework	text	invites,	or	at	least	facilitates,	future
construction,	and	will	continue	to	do	so	in	states	like	Iraq.
These	 tools—formal	 amendment	 rules,	 ambiguity,	 contradiction,	 deferment

for	 legislative	 action,	 and	 invitation	 to	 meet	 aspirations	 established	 in



constitutional	 text—are	 thus	 the	primary	means	 through	which	 framework	 text
might	be	developed	in	a	manner	that	contemplates	future	construction.

A	Note	on	Constitutional	Construction
Throughout	this	book,	I	have	deliberately	used	the	term	construction	rather	than
interpretation	 to	 describe	 constitutional	 events	 subsequent	 to	 the	 original
bargain.	It	is	obvious	to	the	point	of	banal	to	note	that	any	constitutional	text,	no
matter	how	detailed,	is	going	to	require	some	level	of	interpretation	to	ascertain
the	 precise	meaning	 of	 any	 given	word	 as	 it	might	 apply	 in	 any	 given	 factual
context.
Hence,	for	example,	Article	56(1)	of	the	Iraq	Constitution	indicates	that	“the

electoral	session	of	the	Council	of	Representatives	shall	extend	for	four	calendar
years,	which	begins	with	its	first	seating,	and	ends	at	the	end	of	the	fourth	year.”
This	 text	 is	 reasonably	 specific,	 yet	 a	 dispute	 did	 arise	 concerning	 it.	 Legal
experts	within	the	Iraqi	Presidency	Council64	argued	that	the	initial	reference	to
“calendar”	 to	 describe	 the	 term	 “year”	 carried	 over	 to	 the	 second	 reference	 to
“year”	in	the	same	quoted	passage.	In	this	interpretation,	the	legislative	session
would	 not	 end	 on	 the	 fourth	 anniversary	 of	 its	 first	 seating,	 which	 would
transpire	in	March	of	2010,	but	rather	at	the	end	of	that	same	calendar	year;	to
wit,	the	end	of	December	of	2010.	The	other	interpretation	was	that	“calendar”
did	not	carry	over	 to	 the	second	use	of	“year.”	 It	was	 included	 in	 the	first	part
merely	to	signify	use	of	 the	Gregorian	calendar	for	 the	determination	of	a	year
rather	 than	 twelve	 lunar	months,	 as	would	be	done	 in	 the	 Islamic	 system.	The
Supreme	Court	 ultimately	 adopted	 the	 latter	 interpretation,	which	 seems	 to	 be
the	 correct	 interpretation	 of	 the	 semantic	 content	 of	 the	 words.65	 The	 Arabic
term	 for	 “calendar”	 in	 this	 context,	 taqwim,	 generally	 is	 used	 to	 refer	 to
specifically	 the	 Gregorian	 calendar	 in	 contradistinction	 to	 the	 Islamic	 one;66
state	business	 in	 Iraq	 is	 invariably	done	on	 the	basis	of	 the	Gregorian	calendar
unless	related	to	a	specific	religious	activity,	such	as	the	sighting	of	a	new	moon
for	 a	 religious	 holiday;	 and	 it	 would	 be	 odd	 for	 the	 drafters	 to	 give	 the	 first
legislative	session	an	extra	nine	months,	so	much	so	that	we	would	expect	more
detailed	and	clear	text	to	indicate	as	much	if	that	was	truly	the	intention.
Yet	 this	 type	 of	 interpretation,	 determining	 the	 semantic	meaning	 of	 a	 legal

phrase,	 is	 different	 from	 construction.	 The	 purpose	 of	 construction	 is	 not	 to
ascertain	a	precise	meaning	but	rather	to	“elucidate	the	text	in	the	interstices	of
discoverable,	 interpretive	 meaning,	 where	 the	 text	 is	 so	 broad	 or	 so
undetermined	 as	 to	 be	 incapable	 of	 faithful	 but	 exhaustive	 reduction	 to	 legal
rules.”67	Or,	in	the	words	of	leading	constitutional	scholar	Randy	Barnett:



While	the	original	meaning	of	the	text	might	be	demonstrably	inconsistent	with	a	multitude	of	possible
outcomes,	it	may	still	not	provide	enough	guidance	to	identify	a	single	rule	of	law	to	apply	to	a	particular
case	 at	 hand.	 Indeed,	 frequently,	 it	 will	 not.	 When	 this	 occurs,	 it	 becomes	 necessary	 to	 adopt	 a
construction	of	the	text	that	is	consistent	with	its	original	meaning	but	not	deducible	from	it.68

Construction	 thus	 involves	 the	 political	 implementation	 of	 the	 constitution,
building	 lasting	 structures	 on	 top	 of	 its	 original	 framework	 text	 that	 will
supplement	 understandings	 of	 the	 constitution	 and	 become	 incorporated	 into
constitutional	practice	in	the	state.69
Interpretation	 is	 inevitable,	 but	 the	 level	 of	 construction	 of	 a	 given	 textual

provision	will	often	depend	on	the	capaciousness	of	the	text.	The	text	itself	must
support	 its	 possibility	 through	 the	 tools	 described	 in	 the	 previous	 section.	 If	 a
constitutional	 provision	 invites	 legislation,	 and	 then	 such	 legislation	 is	 issued,
quite	plainly	 this	 is	 a	 significant	 constitutional	 construction.	 If	 a	 constitutional
provision	sets	forth	detailed	processes	respecting,	for	example,	the	means	of	an
election,	and	does	not	invite	legislation,	it	is	quite	possible	(though	certainly	not
inevitable)	that	legislation	covering	the	same	topic	is	unconstitutional	rather	than
a	construction	of	existing	provisions.
Jack	Balkin	has	rather	extensively	described	the	process	of	construction	in	the

context	 of	 the	 United	 States	 Constitution.70	 Balkin’s	 “framework	 originalism”
posits	 that	 in	 fact,	 significant	parts	of	 the	Constitution	are	not	 finished	product
but	merely	a	 framework	on	which	much	construction	 remains	 to	be	done.	The
Constitution	may	articulate	particular	concepts	in	open-ended	language	(such	as
“due	process,”	“equal	protection,”	or	a	ban	on	“cruel	and	unusual	punishment”)
precisely	 so	 that	 their	 particular	 purposes	 or	 functions	 may	 be	 defined	 and
supplemented,	 or,	 better	 put,	 “constructed,”	 over	 time.	 To	 Balkin,	 that	 the
Constitution’s	drafters	chose	to	use	such	broad	language	in	such	instances	when
they	were	perfectly	capable	of	 creating	 (and	did	create,	 in	Sections	2–4	of	 the
Fourteenth	Amendment,	for	example)	specific	rules	demonstrates	that	all	this	is
consistent	with	the	original	intent,	which	was	to	establish	a	framework	on	which
much	constitutional	meaning	would	be	constructed	and	further	defined.71
In	other	words,	in	any	constitution,	some	elements	will	be	rather	precise	and

not	 subject	 to	 subsequent	 construction.	 Rules	 respecting	 lengths	 of	 terms	 for
legislatures	or	executives,	for	example,	or	the	minimum	age	of	an	officeholder,
are	examples	of	this.	In	a	state	with	identitarian	divisions,	clauses	that	describe
the	 state	 as	 being	 affiliated	with	 a	 particular	 religion,	 or	 identify	 one	 or	more
official	languages,	are	likewise	rather	rigid,	such	that	any	group	that	finds	such
classifications	offensive	for	identitarian	reasons	is	going	to	have	a	difficult	time
supporting	the	constitution	no	matter	how	constructed.
By	contrast,	other	framework	text	specifically	invites	subsequent	construction.



In	the	United	States,	this	may	be	ambiguous	text	in	the	Fourteenth	Amendment
that	has	been	used	 to	navigate	various	 identitarian	divides.	 In	 the	case	of	 Iraq,
this	 may	 be	 text	 that	 is	 contradictory,	 or	 invites	 legislation.	 In	 any	 event,	 if
evolutions	 in	 constitutional	 meaning	 take	 place	 through	 post-ratification
constructions,	and	if	fidelity	to	framework	text	acts	as	an	important	constraint	on
that	process,	 then	 the	 importance	of	capaciousness	 in	original	 text	 in	a	 society
with	an	identitarian	divide	is	doubly	important.	After	all,	in	that	case,	language
that	 is	 not	 sufficiently	 general	 to	 permit	 construction	 will	 force	 a	 dissatisfied
identitarian	group	 either	 to	 demand	 amendment	 to	 the	 constitution	or,	 in	more
extreme	cases,	to	abandon	the	original	bargain.
Given	 this,	 a	 decision	 to	 defer	 contentious	questions	 through	highly	general

text	that	may	be	later	constructed	might	not	be	an	act	of	political	cowardice	but	a
paradigmatic	 example	 of	 a	 judicious,	 limited	 exercise	 of	 power	 designed	 to
ensure	the	endurance	of	the	troubled	constitutional	state.	The	constitution	might
well	 be	 necessary	 as	 a	 national	 symbol	 in	 a	 deeply	 divided	 state,	 yet	 it	 can
function	as	such	only	if	it	is	deemed	consensual,	and	it	can	be	consensual	only	if
it	 invites	 a	 great	 deal	 of	 construction	 over	 matters	 of	 significant,	 almost
existential,	dispute.

Forms	of	Construction
Yet	 once	 invited,	 what	 should	 such	 construction	 look	 like?	 The	 question
becomes	 of	 pressing	 importance	 once	 it	 is	 borne	 in	 mind	 that	 the	 capacious
approach	to	constitution	making,	for	all	its	virtues,	obviously	does	not	on	its	own
“solve”	 any	 pending	 disagreement.	 It	 only	 invites	 solution	 through	 future
construction.	 Thus,	 while	 the	 capacious	 text	 may	 well	 be	 necessary,	 indeed
unavoidable,	 it	 will	 do	 little	 good	 to	 resolve	 significant	 areas	 of	 contention
unless	 supported	 by	 effective	 consensual	 construction	 that	 helps	 to	 develop
solutions	across	sharp	identitarian	boundaries.72
The	 common	 tendency	 is	 to	 focus	 on	 the	 judicial	 role	 in	 the	 process	 of

construction,	and	for	good	reason	given	the	role	of	the	courts	as	interpreters	of
the	law.	Excellent	work	has	been	done	with	respect	to	this	in	the	United	States,
among	 other	 places.	 A	 recent,	 deeply	 influential	 contribution	 is	 that	 of	 Barry
Friedman.	In	his	superb	work,	Friedman	focuses	on	the	use	of	judicial	review	by
the	 United	 States	 Supreme	 Court	 over	 the	 entire	 span	 of	 American	 history,
throughout	which	fundamental	constitutional	changes	have	occurred.
Friedman	 emphasizes	 that	 the	 court	 does	 not	 drive	 such	 change;	 it	 only

reflects	it.	The	only	true	driver	of	constitutional	change	is	the	American	people
themselves.73	Friedman’s	central	hypothesis	is	that	the	judiciary	hews	largely	to



popular	understandings	of	what	the	Constitution	is	supposed	to	mean	in	making
its	 rulings.74	He	 offers	 a	 broad	 review	of	 constitutional	history	 to	demonstrate
that	 when	 the	 Supreme	 Court	 engaged	 in	 blatant	 political	 partisanship
(characteristic	 of	 the	 court	 shortly	 after	 the	 1800s)	 or	when	 it	 issued	 opinions
that	were	wildly	unpopular	 (as	 in	 the	antebellum	Dred	Scott	 era),	 it	was	either
ignored	 or	 had	 its	 jurisdiction	 severely	 limited.75	 The	 court	 currently	 enjoys	 a
great	deal	of	prestige,	but,	Friedman	argues,	in	fact	this	can	be	attributed	directly
to	its	willingness	to	hew	closely	to	the	popular	will.	If	it	were	to	stray	far	from
the	 popular	 will,	 then	 its	 current	 “conditional”	 authority	 and	 prestige	 could
diminish	substantially.76
In	 focusing	 so	 centrally	 on	 the	 popular	 will	 and	 its	 role	 in	 shaping

understandings	 of	 the	Constitution,	 Friedman’s	 largely	 descriptive	 account	 has
much	to	recommend	it	in	terms	of	its	relevance	to	the	Iraqi	context.77	It	is	rather
plain	that	particular	matters	of	contestation	during	constitutional	drafting,	among
them	the	extent	 to	which	the	state	should	be	federalized,	were	 largely	resolved
subsequent	to	ratification	when	it	became	clear	that	there	was	a	broad,	popular
demand	 throughout	 the	Arab	parts	of	 Iraq	 for	centralized	government.78	These
popular	 desires,	 expressed	 in	 various	 electoral	 contexts	 and	 elsewhere,	 have
clearly	led	to	a	reassessment	of	the	meaning	of	constitutional	provisions,	and	a
different	 application	 of	 them	 from	 that	 which	 some	 of	 the	 more	 polemical
commentators	hoped	and	expected.79	Much	the	same	can	be	said	respecting	the
role	 of	 Islam	 and	 the	 state.	 The	 Iraqi	 Federal	 Supreme	 Court	 often,	 but	 not
always,	helps	 to	 formulate	 the	constructions	 that	 reflect	 the	popular	will	 in	 the
form	of	judicial	decisions.
Moreover,	 Friedman’s	 important	 contribution	 that	 an	 unelected	 body	 is

responsive	 to	 popular	 will	 as	 concerns	 constitutional	 meaning	 has	 salience	 in
Iraq	 well	 beyond	 its	 judiciary.	 Influential,	 unelected	 nongovernmental
organizations,	 including	religious	organizations,	have	a	 role	 in	constructing	 the
constitution	as	well,	particularly	 in	Iraq	given	the	deference	 to	Islam	contained
in	 its	 constitution.	 It	might	 be	 tempting	 to	 think	 of	 Iraq’s	Shi’i	 juristic	 classes
based	 in	 the	Shi’a	Holy	City	of	Najaf	as	 largely	 impervious	 to	popular	desires
and	expectations,	owing	 to	 their	primary	 role	 in	establishing	 rules	 from	sacred
foundational	 text	 to	which	all	believers	 are	 expected	 to	 adhere.80	They	are	not
elected,	their	position	demands	obedience,	and	thus,	 the	theory	might	run,	they
control	and	constrain	Shi’a	popular	opinion	rather	than	the	reverse.	Hence	when
they	offer	constitutional	constructions,	they	do	so	supposedly	independent	of	the
laypeople	they	constrain.
As	chapter	5	demonstrates,	such	a	conclusion	 is	 largely	 incorrect,	or	at	 least



excessively	 simplistic.	 The	 jurists	 certainly	 enjoy	 a	 great	 deal	 of	 popular
authority	among	the	Shi’a,	as	a	result	of	which	pronouncements	by	high	figures
within	the	juristic	academies	cannot	readily	be	ignored.	Yet	the	jurists	in	making
these	pronouncements	have	acted	rather	like	Friedman’s	Supreme	Court	in	their
attentiveness	 to	 public	 opinion.	 This	 has	 particularly	 been	 the	 case	 since	 the
bombing	of	a	Shi’i	sacred	shrine	 in	2006,	when	the	Shi’i	 laity	broadly	 ignored
juristic	pleas	for	the	Shi’a	not	to	engage	in	sectarian	bloodletting,	and	similarly
disregarded	juristic	warnings	of	great	danger	to	the	state	if	revenge	was	taken.81
Juristic	pronouncements	since	 then	have	been	calibrated	 to	conform	to	popular
expectations,	 rather	 than	derogate	 from	 them.	Hence,	Najaf	engages	politically
on	 matters	 ranging	 from	 anticorruption	 efforts	 to	 electoral	 rules.	 However,	 it
takes	 no	 overt	 political	 positions	 concerning	 the	 state’s	 relationship	 to	money
interest	 or	 alcohol,	 practices	 that	 come	 far	 closer	 to	 violating	 the	 core	 of	 the
shari’a.	This	is	because	it	has	proved	more	controversial	to	do	so.82
Juristic	adherence	 to	popular	will	 is	 reinforced	by	 the	fact	 that	on	 those	few

occasions	when	Najaf’s	pronouncements	do	appear	unpopular,	such	as	a	warning
not	 to	 participate	 in	 particular	 demonstrations	 for	 fear	 that	 the	 demonstrations
will	be	infiltrated	by	terrorists,	Najaf	is,	once	again,	ignored	by	the	public.83	This
moves	 the	 jurists	 back	 to	 positions	 more	 consonant	 with	 what	 the	 public
demands.	 As	 with	 the	 Supreme	 Court,	 the	 power	 of	 the	 Najaf	 jurists	 grows
“through	a	process	of	trial	and	error,	step	and	misstep.”84
For	all	the	salience	of	Friedman’s	ideas,	however,	it	is	important	to	note	that

the	forms	of	constitutional	construction	are	not	solely	judicial	or	juristic.	In	fact,
in	many	ways	they	are	not	even	primarily	judicial	or	juristic.	In	Balkin’s	words:
Today	 people	 generally	 associate	 “living	 constitutionalism”	 with	 judicial	 decisions,	 but	 the	 political
branches	 actually	 produce	 most	 living	 constitutionalism.	 Most	 of	 what	 courts	 do	 in	 constitutional
development	 responds	 to	 these	 political	 constitutional	 constructions.	 Courts	 largely	 rationalize,
legitimate,	and	supplement	what	the	political	branches	do,	creating	new	doctrines	along	the	way.85

Thus,	 while	 it	 is	 necessary	 to	 look	 to	 the	 judiciary	 (and	 the	 academies	 of
Najaf)	to	understand	forms	of	constitutional	construction,	it	is	important	also	to
look	 beyond	 them,	 to	 the	 political	 branches.86	 The	 most	 obvious	 is	 the
legislature,	 which	 often	 effects	 important	 constitutional	 change	 through	 the
enactment	 of	what	 has	 been	 termed	 a	 “superstatute.”	As	 described	 by	 leading
scholars,	 a	 superstatute	 is	 one	 that	 seeks	 to	 establish	 a	 new	 normative	 or
institutional	 framework	 for	 state	 policy	 and	 that	 has	 a	 broad	 effect	 on	 the	 law
due	to	its	cultural	influence,	in	such	a	manner	that	even	constitutional	provisions
are	interpreted	with	reference	to	it.87
Any	attempt	to	pass	legislation	that	is	invited	by	the	constitution	(for	example,



the	unified	personal	law	called	for	by	Article	44	of	the	Indian	Constitution	and
as	yet	unenacted)	would	typically	qualify	as	a	super-statute	under	this	definition.
As	explained	 in	 chapter	5,	 Iraq’s	Law	of	 the	Governorates	Not	 Formed	 into	 a
Region,	 no.	 21	 of	 2008,	 qualifies	 as	 a	 superstatute	 because	 it	 was	 invited	 by
constitutional	 text,	 and	 because	 of	 its	 influence	 in	 defining	 the	 nature	 of	 Iraqi
federalism.	Yet	not	every	constitutional	construction	need	be	so	portentous	as	a
superstatute.	 The	 enactment	 of	 ordinary	 legislation	 also	 plays	 a	 role	 in
constitutional	 construction,	 as	 it	 reflects	 dominant	 understandings	 respecting
what	the	constitution	might	be	expected	to	do.
Similarly,	 a	 failure	 to	 take	 legislative	 action	 by	 way	 of	 superstatute	 or

otherwise	 is	 significant	 as	well,	 as	 it	 demonstrates	 a	 decided	 unwillingness	 to
change	matters	notwithstanding	an	 invitation	 to	do	so	by	 framework	 text.	This
would	include,	for	example,	the	failure	of	India	to	pass	a	uniform	personal	law	in
accordance	with	Article	44,	or	 the	 failure	of	 Iraq	 to	 repeal	 (at	 least	 in	part)	 its
uniform	personal	law	in	accordance	with	Article	41	of	its	constitution.	It	would
also	 encompass	other	 legislative	 activities	 such	 as	 the	 decision	 of	 a	 provincial
council	not	to	issue	legislation,	even	if	it	might	plausibly	claim	jurisdiction,	and
instead	to	defer	to	the	national	government	on	such	matters.	This	is	as	telling	of
the	 local	 legislature’s	 own	 views	 of	 what	 its	 jurisdiction	 should	 be	 as	 the
enactment	of	any	legislation.
Finally,	 it	 should	 be	 noted	 that	 the	 forms	 of	 nonjudicial	 constitutional

construction	are	not	 always	 related	 to	 the	 enactment	 of	 statutes.	Constitutional
construction	may	 take	 place	 through	 the	 establishment	 of	 national	 agencies	 to
carry	 out	 programs	 and	 administer	 laws.	 It	 also	 might	 transpire	 through
impeachment	processes	for	lower-level	officials.	Many,	though	not	all,	of	these
activities	may	be	confirmed	by	the	judiciary.
Throughout	 this	 rapid,	 unfolding	 evolution,	 various	 political	 actors	 and

institutions	 of	 influence	 advance	 their	 ideas.	 The	 results	 of	 elections	 (for	 the
political	 actors)	 or	 public	 reactions	 to	 their	 activities	 (in	 the	 case	 of
nongovernmental	 organizations	 such	 as	 the	Najaf	 clerical	 class)	may	 result	 in
further	 evolution.	The	 changes	 and	 the	 constructions	 build	 so	 rapidly	 onto	 the
constitution	 that	 they	 can	 be	 limited	 neither	 to	 singular	 moments,	 nor	 to	 the
enactment	 of	 particular	 laws	 of	 influence,	 though	 they	 certainly	 include	 them.
Put	 another	 way,	 politics	 in	 all	 its	 manifestations	 has	 itself	 been	 a	 form	 of
constitutional	 construction.	 To	 quote	 Balkin,	 “constitutional	 construction	 by
political	 actors	 overlaps	with	 the	ordinary	processes	 of	 policy	 and	 lawmaking,
and	it	may	be	futile	to	try	to	separate	them	out	in	every	case.”88
In	 this	 context,	 however,	 it	 is	 important	 to	 reiterate	 the	 limitations	 of

capacious	constitutional	design.	The	largely	half-constructed	design	is,	to	put	the



matter	simply,	the	means	to	a	solution	rather	than	the	solution	itself.	The	solution
lies	 in	 the	establishment	of	 consensual	 constructions	described	above,	 some	of
which	 will	 be	 of	 limited	 effect	 and	 lead	 to	 “incremental”89	 constitutional
development,	 and	 some	 of	 which	 will	 be	 quite	 significant	 with	 much	 greater
effect.	In	either	case,	for	the	effort	to	be	sustainable,	the	indefinite	continuation
of	 dialogue	 and	 negotiation	 among	 the	 disparate	 identitarian	 groups	 in	 all
relevant	 political	 activities	 must	 be	 maintained.	 It	 would	 not	 be	 unusual	 for
incremental	 growth,	 or	 even	 significant	 gains,	 to	 be	 followed	 by	 considerable
backsliding	and	division	if	dialogue	is	not	fostered	and	maintained.	The	state,	in
other	 words,	 remains	 somewhat	 fragile	 for	 a	 significant	 period	 of	 time	 under
such	 a	 structure,	 with	 existing	 divides	 always	 threatening	 to	 rip	 the	 country
apart.	The	danger	of	reopening	old	wounds	and	the	threat	of	identitarian	violence
thus	 always	 lurk	 in	 the	 background	 as	 constitutional	 construction	 proceeds
fitfully	and	frustratingly.	This	is,	admittedly,	hardly	an	ideal	means	by	which	to
negotiate	and	manage	constitutionalism.	Yet	it	is	one	that	can	be,	in	the	context
of	particular	divided	societies,	inevitable.
The	next	chapter	discusses	the	nature	of	the	identitarian	divisions	that	plague

Iraq	 and	 that	 render	 flexible	 and	 capacious	 framework	 text	 a	 necessity.	 It	 is
followed	 by	 a	 more	 detailed	 analysis	 of	 precisely	 how	 the	 framework	 text
contains	 the	 possibility	 of	 future	 resolution	 through	 capacious	 language	 (the
subject	 of	 chapter	 3),	 and	 how	 the	 framework	 text	 is	 consensual	 on	 symbolic
matters	when	it	needs	to	be	so	that	it	can	function	as	the	“constituent	agent”	of
national	 identity	 (the	 subject	 of	 chapter	 4).	 The	 final	 two	 chapters	 outline	 the
constructions	that	have	developed	since	the	Iraq	Constitution	has	been	ratified.



CHAPTER	TWO

Iraqi	Divisions

The	purpose	of	this	chapter	is	 to	examine	more	closely	the	historic	identitarian
divisions	that	the	drafters	of	the	Iraq	Constitution	had	to	manage	if	a	consensual
constitution	was	 going	 to	 be	 possible.	 In	 particular,	 it	 explores	 the	 respective,
largely	incompatible	conceptions	of	statehood	held	by	the	three	main	identitarian
groups	 within	 Iraqi	 society	 in	 the	 specific	 historical	 context	 in	 which	 each
conception	arose.	Divisions	within	the	identitarian	groups	are	also	discussed.	In
so	doing,	this	chapter	demonstrates	the	extent	to	which	open	bargaining	was	not
likely	 to	 lead	 to	 any	 sort	 of	 broad	 constitutional	 consensus	 in	 the	 absence	 of
capacious	 text	 that	 specifically	 invited	 resolution	 through	 future	 constitutional
construction.	 Each	 community	 was	 simply	 too	 firmly	 committed	 to	 its	 own
vision	of	state	structure	and	form,	rooted	in	its	own	sense	of	history.
Specifically,	three	highly	general	issues	of	state	conception	proved	by	far	the

most	 divisive	 among	 the	 identitarian	 communities,	 rendering	 broad	 agreement
impossible.	These	were	the	extent	to	which	minority	voices	needed	to	be	heeded
in	formulating	state	policy;	 the	extent	to	which	the	state	should	embrace	forms
of	 regional	 autonomy;	 and	 attitudes	 toward	 the	 role	 of	 Islam	 in	 the	 state.	 The
chapter	discusses	 each	of	 these	broad	areas	 in	 the	general	 context	 of	 outlining
the	 biases	 and	predispositions	 of	 the	 respective	 communities	 toward	 elemental
conceptions	of	state	order.	To	be	clear,	this	chapter	does	not	seek	to	describe	the
precise	political	positions	of	each	identitarian	community	as	 they	might	 impact
Iraqi	 constitutional	 design.	 There	 is	 ample	 opportunity	 to	 delve	 into	 that	 in
chapter	 3,	 with	 specific	 reference	 to	 the	 drafting	 formulations	 over	 which
negotiations	proceeded.
As	they	are	the	most	numerous,	and	their	positions	the	most	nuanced,	I	shall

begin	with	the	Shi’a.

Majoritarianism,	Islamism,	and	the	Shi’a
We	(the	Imams)	are	patient,	and	yet	our	partisans	(our	Shi’a)	are	more	patient	than	us	.	.	.	for	we	patiently
await	 that	which	we	know,	and	they	patiently	await	 that	which	they	do	not.—Ja’far	al-Sadiq,	 the	Sixth
Imam	of	Shi’i	Islam

General	Shi’i	political	biases	and	beliefs



The	most	common	misunderstanding	concerning	the	Shi’a	of	modern	Iraq	is	that
even	 though	 they	 are	 the	 majority	 of	 that	 country’s	 population,	 they	 were
politically	marginalized	throughout	Ba’ath	rule.	It	would	be	more	complete	and
more	 accurate	 to	 state	 that	 the	 Shi’a	 have	 always	 comprised	 the	 majority	 of
modern	Iraq’s	population,	and	have	never	 enjoyed	anything	approximating	 full
political	equality.1
Thus,	it	may	well	be	that	King	Feisal	I,	Iraq’s	first	leader,	genuinely	believed

in	Shi’i	 inclusion,2	 even	 if	 his	 position	 toward	 their	 revered	 clerical	 elite	was
anything	but	tolerant.3	Nevertheless,	it	is	clear	that	he	lacked	the	political	will	or
the	power	necessary	to	do	very	much	about	 it.	During	 the	monarchy,	 the	Shi’a
held	only	about	one-quarter	of	the	cabinet	posts,	and	most	of	these	were	minor
posts,	 among	 them	 Agriculture	 and	 Education.4	 All	 lawmaking	 and
administration	 were	 handled	 in	 Baghdad,	 where	 the	 government	 was,	 even
beyond	 the	 cabinet,	 very	 strongly	 Sunni.5	 As	 for	 Shi’i	 centers,	 they	 were
disregarded	at	the	best	of	times,	harassed	at	the	worst	of	times.	The	international
prominence	 of	 the	 Shi’i	 Holy	 Cities	 of	 Najaf	 and	 Kerbala	 was	 constantly
undermined	 by	Baghdad,	which	would	 not	 tolerate	 their	 autonomy.6	 This	was
achieved	 through	 periodic	 bans	 of	 international	 visitors	 and	 through
appropriating	 to	 the	 state	 all	 fees	 associated	 with	 travel	 to	 the	 Holy	 Cities,
including	 the	 “corpse	 traffic,”	which	 arose	 because	 Iraqi	 Shi’a	 sought	 to	 bury
their	dead	in	Najaf	irrespective	of	where	they	might	have	lived.7
There	was	also	the	historic	and	persistent	suppression	and	ultimate	prohibition

of	 fundamental	 and	 sacred	 Shi’i	 rites,	 such	 as	 the	 Ashura	 commemorations,
marking	 the	death	of	 the	Prophet	Muhammad’s	grandson,	 one	of	Shi’i	 Islam’s
most	 revered	 figures.	 It	 is	 well	 known	 that	 the	 Ba’ath	 effectively	 banned	 the
practice	 of	 such	 rites.	 This	 repression	 was	 reported	 widely	 when	 almost
immediately	after	the	US	invasion,	the	Shi’a	freely	commemorated	one	of	their
most	sacred	rites,	the	Arbain,	for	the	first	time	in	decades.8	Less	widely	known,
however,	 at	 least	 beyond	 Shi’i	 circles,	 is	 the	 fact	 that,	 as	King	 Feisal	 himself
indicated,	many	Shi’i	rituals	were	banned	even	during	the	monarchy.9	Yasin	al-
Hashimi,	derisively	referred	to	by	the	Shi’a	as	the	“Ataturk	of	Iraq,”	intensified	a
campaign	 to	 prohibit	 all	 such	 religious	 observances	 the	 second	 time	 that	 he
served	 as	 prime	minister,	 in	 1935,	more	 than	 three	 decades	 before	 the	Ba’ath
seized	 total	 control	 of	 the	 state	 apparatus	 and	well	 before	 the	 party	 had	 even
been	founded.10
Throughout	 the	 monarchy	 and	 early	 republic,	 economic	 discrimination

pervaded	 as	well.	As	 Iraq’s	manufacturing	 capacities	 increased,	 predominantly



Sunni	 families	 rose	 to	 take	 advantage,	 preferred	 by	 the	 government	 and	 thus
given	 easier	 access	 to	 whatever	 legislative	 and	 financial	 assistance	 was
necessary.	 This	 left	 the	 Shi’a	 on	 balance	 poor	 and	 disenfranchised.11	 Peasants
primarily	 in	 the	 Shi’i-dominated	 provinces	 of	 Kut	 and	 Amara	 operated	 as
sharecroppers	 and	 were	 in	 debt	 from	 the	 first	 day	 of	 their	 working	 lives,
obligated	to	borrow	money	for	seeds	and	then	repay	the	loans	at	harvest’s	end	at
a	price	five	times	the	value	of	the	seed.12	Rather	than	alleviate	the	situation,	the
government	made	it	worse	for	the	sharecroppers,	obligating	them	under	penalty
of	 law	 to	 continue	working	 until	 their	 debt	was	 paid—essentially	 putting	 into
effect	 for	 Shi’i	 peasants	 the	 Black	 Codes	 that	 the	 South	 had	 once	 sought	 to
impose	on	its	former	slave	population	after	the	American	Civil	War.13	Escaping
to	 the	 cities	was	 the	 only	 hope	 available	 to	many	 of	 these	 unskilled	 workers,
almost	 all	 from	 Shi’i	 areas,14	 which	 flight	 in	 turn	 gave	 rise	 to	 the	 appalling
slums,	such	as	Sadr	City,	where	the	urban	Shi’a	predominate.
The	 tail	 end	 of	 Ba’ath	 rule	 proved	 more	 brutal,	 leading	 to	 particular	 Shi’i

resentment	against	the	previous	regime,	but	the	marginalization	of	the	Shi’a	ran
the	entire	length	of	Iraq’s	history.	The	Shi’a	did	not	view	Iraqi	politics	as	having
somehow	 taken	 a	 wrong	 turn	 in	 the	 previous	 two	 decades.	 To	 them,	 Iraq’s
government	 had	 been	 born	 in	 Shi’i	 repression	 and	 had	 remained	 such	 for	 its
entire	history.	This	did	not	by	any	means	signify	so	much	a	disinterest	with	or
lack	of	 a	 commitment	 to	 an	 Iraqi	 state	 as	 a	general	bias	 against	 its	 substantial
continuation	in	its	historic	form.
This	 modern	 history	 is	 self-reinforced	 with	 modern	 manifestations	 of	 Shi’i

doctrine,	 which	 is	 obsessed	with	 a	 culture	 of	 victimization	 and	 persecution.15
Under	Shi’i	stylized	versions	of	Islamic	history,	the	state	has	almost	always	been
a	Sunni-controlled	 instrument	of	persecution	of	 the	Shi’a.	The	Prophet	himself
was	 not	 buried	 when	 the	 caliphate	 was	 usurped	 from	 its	 rightful	 owner,
Muhammad’s	 son-in-law,	 Ali,	 the	 first	 of	 twelve	 post-Prophetic	 Infallibles
known	 by	 the	 Shi’a	 as	 the	 Imams.	 In	 the	 oft-told	 legends	 that	 dominate	 the
highly	stylized	Shi’i	renditions	of	their	history,	fourteen	centuries	of	repression
followed.	 The	 Umayyad	 dynasty	 savagely	 slaughtered	 Muhammad’s	 own
grandson,	Imam	Hussein;	the	Abbasids	killed	most	of	the	other	Imams;	and	the
Ottomans	engaged	in	excessive	taxation	of	the	Shi’a.16	The	notion	of	a	profane
life	 of	 this	world	where	 the	 believer	 is	 constantly	 subjected	 to	 oppression	 and
persecution,	 translated	 in	 our	 times	 as	 a	 deprivation	 of	 fundamental	 political
rights	 by	 an	 alienating	 political	 institution	 known	 as	 a	 state,	 is	 not	 only	 a
depressing	possibility	 but	 a	 rather	 standard	 course	 of	 events	 in	 human	 affairs,
according	 to	 modern	 core	 Shi’i	 theological	 notions.	 It	 is	 eased	 only	 by	 Shi’i



eschatological	doctrine,	which	posits	a	return	of	the	Twelfth	and	Final	Imam	to
institute	just	rule.
Vitally	 important,	 until	 the	 Final	 Imam’s	 return	 under	 Shi’i	 stylized

accounts,17	 the	 much-persecuted	 jurists	 are	 understood	 to	 inhabit	 the	 role	 of
caretakers	of	Shi’i	doctrine	by	running	seminaries	independently	funded	through
tithes	on	the	Shi’i	masses.	The	jurists,	who	are	based	for	the	most	part	in	Najaf
in	Iraq	and	Qom	in	Iran,	preserve	core	religious	doctrine	by	rigorously	studying
it,	thereby	enabling	(indeed	entitling)	them	to	lead	the	believers	to	a	pious	life	in
a	cruel	and	difficult	world.18	In	fact,	they	are	regarded	as	the	sole	interpreters	of
doctrine,	 the	 only	 ones	 permitted	 to	 interpret	 foundational	 sacred	 text	 to	 find
legal	rules,	a	practice	referred	to	within	Islamic	parlance	as	ijtihad.
For	most	of	Iraq’s	modern	history,	Najaf’s	leadership	was	generally	apolitical

and	“Quietist,”	meaning	 that	 juristic	 leaders	 sought	not	 so	much	 to	control	 the
state	as	to	disassociate	significantly	from	its	affairs	until	the	return	of	the	Twelfth
Imam.	They	would	 instead	 adhere	 nearly	 exclusively	 to	 their	 core	 function	 of
discovering	 legal	 rules	 from	 sacred	 text.19	 At	 times	 recently—particularly
through	the	influence	of	Muhammad	Baqir	al-Sadr	and	Ruhollah	Khomeini,	 the
latter	of	whom	studied	 in	Najaf	before	assuming	control	 in	 Iran—juristic	 ideas
have	veered	toward	a	more	robust	political	theory	involving	“guardianship	of	the
jurist,”	 pursuant	 to	 which	 the	 clerical	 classes	 rule	 the	 state,	 as	 in	 Iran.20	 The
jurists	 of	 Najaf	 currently	 might	 be	 said	 to	 be	 negotiating	 between	 these	 two
poles,	clearly	not	desiring	juristic	rule	but	quite	evidently	involving	themselves
in	matters	of	politics	and	the	state	at	some	level.
This	 is	 but	 a	 highly	 reduced	 treatment	 of	 Iraqi	 Shi’i	 political	 and	 social

history,	about	which	much	has	been	written	elsewhere.	Still,	it	is	sufficient	so	as
to	 be	 able	 to	 note	 a	 remarkable	 congruence	 of	 two	 disparate	 sources	 of
contemporary	Iraqi	Shi’i	political	and	ideological	biases	and	preferences	 in	 the
realm	 of	 politics	 and	 statehood.	 Shi’i	 commitments	 are	 at	 once	 modern	 and
historic,	rooted	in	religious	tradition	as	well	as	in	the	current	ethos	of	democratic
politics	 that	 dominates	 the	 globe.	 The	 notion	 that	 the	 Shi’a	 are	 historically
denied	 their	 just	due	 is	certainly	manifested	 in	doctrinal	 laments	respecting	 the
persecution	of	the	Imams	and	the	clerics,	the	destruction	of	Shi’i	shrines,	and	the
deprivation	of	the	caliphate	from	its	rightful	holder.	Yet	at	the	same	time,	broad
Shi’i	 familiarity	 with	 contemporary	 normative	 political	 theory	 should	 not	 be
discounted.	 Iraq	may	have	been	 isolated	during	 the	Ba’ath	era,	but	 Iraqis	were
not	so	isolated	as	 to	fail	 to	absorb	and	internalize	post–Cold	War	global	 trends
toward	democratization.	If	anything,	the	recent	trends	in	the	Arab	world,	and	the
ubiquitous	call	throughout	the	Arab	Spring	protests—“the	people	want	the	fall	of



the	 regime”—demonstrate	 that	 affinity	 for	 democratic	 instincts	 and	 ideals	was
quite	widespread	in	the	region.
Indeed,	even	Saddam	Hussein	found	it	in	his	interest	late	in	his	period	of	rule

to	hold	 sham	elections	wherein	he	was	unsurprisingly	 rewarded	with	100%	of
the	vote,21	possibly	more	given	the	number	of	dead	grandmothers,	including	my
own,	who	had	managed	to	find	their	way	onto	the	voter	rolls	to	vote	in	his	favor.
That	Saddam	manipulated	 the	 electoral	 results	 is	 so	blatantly	 obvious	 as	 to	 be
uninteresting.	 The	 more	 salient	 point	 is	 that	 totalitarian	 dictators	 do	 not	 go
through	 the	 time	and	expense	of	a	sham	election	without	a	 reason.	More	often
than	not,	that	motivating	reason	is	their	belief	that	the	election	in	some	manner
or	other	legitimizes	their	rule.	If	an	election	legitimates	the	right	to	rule—even	a
predetermined	 one,	 even	 in	 Saddamist	 Iraq—it	 suggests	 some	 affinity	 for
democratic	 principles	 on	 the	part	 of	 the	governed.	And	 a	 community	 that	was
itself	 a	 majority,	 that	 was	 undeniably	 marginalized	 as	 a	 political	 force
throughout	 Iraq’s	 history,	 and	 that	 viewed	 itself	 as	 having	 undergone	nearly	a
millennium	 and	 a	 half	 of	 persecution	 would	 find	 the	 idea	 of	 democratic	 rule
quite	appealing	under	such	circumstances,	for	obvious	reasons.
Thus,	the	Shi’i	affinity	was	not	purely	instrumental,	cynically	adopted	by	the

Shi’a	 for	 no	 reason	 other	 than	 that	 they	 knew	 it	would	 lead	 to	 Shi’i	 rule;	 nor
could	 it	be	described	as	altruistic,	and	adhered	 to	purely	on	 the	basis	of	moral
commitment.	 Normative	 theories	 that	 prove	 themselves	 rather	 useful	 for
instrumental	purposes	do	have	their	ways	of	developing	deeper	roots.	So	it	has
gone	with	the	Shi’a,	whose	commitment	to	democracy,	deep	and	well	established
by	2003,	has	seemed	to	only	grow	over	time	and	with	the	rise	of	a	Shi’i	power
structure	in	post-Saddam	Iraq.
As	 a	 remarkable	 illustration	of	 the	 strength	 of	 the	 current	 democratic	 ethos,

two	major	Shi’i	 political	 parties,	 the	Sadrists	 and	 Islamic	Supreme	Council	 of
Iraq	 (ISCI),	 both	 avowedly	 Islamist,	 decided	 to	 hold	 primaries,	 however
clumsily	 organized	 and	 conducted,	 before	 the	 national	 elections	 in	 March	 of
2010,	 in	 order	 to	 determine	 the	 candidates	 on	 their	 electoral	 ballot.22	 The
primaries	 were	 against	 the	 interests	 of	 party	 leaders,	 a	 concession	 by	 party
organizers	to	a	broader	Shi’i	public	to	allow	the	public	greater	control	over	the
candidate	list.	This	was	done	in	the	hope,	it	must	be	assumed,	of	greater	public
support	at	the	polls.	The	parties,	 that	is,	were	well	aware	that	the	Shi’i	popular
will	 lay	 very	much	 in	 favor	 of	 democratic	 rule;	 and	 thus,	 in	 a	 basically	 intra-
Shi’i	 political	 contest23	 far	 from	 the	 context	 of	 preserving	 Shi’i	 power,	 they
ceded	to	public	demands	concerning	public	control	of	the	electoral	list.
In	the	end,	the	popular	Shi’i	demands	for	democracy	are	too	well	documented,



over	too	long	a	span,	and	raised	in	too	many	disparate	contexts	to	be	dismissed
as	anything	but	a	genuine	and	well-nigh	implacable	commitment	to	democratic
rule,	 albeit	 a	 commitment	whose	 general	 instrumental	 advantages	 to	 the	 Shi’a
are	 perfectly	 obvious.	 Parallels	 to	 democratic	 commitments	 among	 Islamist
movements	elsewhere	in	the	Arab	world	in	the	post	Arab	Spring	might	well	be
made,	though	this	is	a	matter	best	developed	elsewhere.
What	 resulted	 from	 this	 combination	 of	 normative	 commitment	 and

instrumental	advantage	was	not	at	all	hard	to	predict—a	majority	community	led
by	 its	 historic	 seminaries	 and	 the	 jurists	 who	 run	 them	 sought	 the	 immediate
projection	of	power	through	democratic	elections	before	it	could	be	taken	away
from	them	again,	as	power	had	been	taken	from	them,	in	their	view,	throughout
all	of	history.
Hence,	the	Shi’i	demand	for	elections	was	virtually	immediate.	It	was	on	June

4,	2003,	less	than	two	months	after	the	fall	of	Saddam’s	statue	in	Firdous	Square,
that	Ayatollah	Sistani,	the	primus	inter	pares	of	 the	Grand	Ayatollahs	of	Najaf,
publicly	proclaimed	that	the	Iraq	Constitution	needed	to	be	drafted	by	an	elected
assembly.24	 The	 swiftness	 with	 which	 the	 call	 for	 elections	 followed	 the
downfall	 of	 Saddam	 is	 breathtaking	 and	 demands	 emphasis.	As	 a	 Shi’i	 cleric,
Grand	 Ayatollah	 Sistani	 had	 spent	 nearly	 fifty-two	 years	 of	 his	 life	 under
circumstances	 where	 to	 speak	 publicly	 against	 the	 government	 was	 to	 court
official	 retribution,	often	of	 the	 severest	 sort.	He	had	no	doubt	witnessed	 Iraqi
governments	of	all	sorts	deprive	Najaf	of	funds	and	repress	Shi’i	rituals	during
that	 time	period.	He	was	 in	Najaf	 in	1980	when	 the	Ba’ath	abducted,	 tortured,
and	killed	 the	most	eloquent	Najaf-based	clerical	voice	 in	opposition	 to	Ba’ath
rule,	that	of	Muhammad	Baqir	al-Sadr,	along	with	his	sister.25	He	had	no	doubt
known	 of	 the	 government-organized	murder	 of	 a	 second	 cleric	 from	 the	 Sadr
family,	Muhammad	Sadiq	al-Sadr,	in	Najaf	in	the	latter	stages	of	Ba’ath	rule.26
The	 Ba’ath	 had	 through	 these	 and	 countless	 other	 acts	 of	 ruthless	 savagery
succeeded	in	squelching	any	form	of	political	advocacy,	much	less	intervention,
on	the	part	of	the	clerical	classes.	That	Grand	Ayatollah	Sistani	was	willing	after
decades	 of	 such	 unspeakable	 repression	 to	 voice	 an	 opinion	 respecting	 the
necessity	of	early	elections	for	 the	purposes	of	constitutional	drafting,	and	 that
he	was	 able	 to	marshal	 such	 strong	 public	 support	 in	 favor	 of	 his	 position	 so
quickly,	 is	 extremely	 telling	 of	 the	 extent	 to	 which	 the	 Shi’a	 within	 Iraq	 had
formulated	at	the	earliest	possible	stage	their	demands	for	political	power	within
the	democratic	ethos	that	permeates	our	contemporary	global	culture.
The	 call	 for	 elections	 to	 choose	 a	 body	 to	 draft	 a	 constitution	was	 not	 only

virtually	immediate	but	also	sustained;	it	was	urgent	and	it	grew	only	more	so	as



time	 progressed.	 When	 this	 rather	 democratic	 notion	 was	 combined	 with	 the
somewhat	 illiberal	position	advanced	by	Sistani	 that	all	 the	Shi’i	 forces	should
join	 into	 one	 national	 list	 (so	 as,	 presumably,	 to	 ensure	 Shi’i	 victory),27	 the
intention	 seems	 to	 have	 been	 clear.	 Power	 needed	 to	 be	 consolidated,	 and
quickly,	before	the	state	fell	once	again	into	hostile	hands.	Democracy	was	both
normatively	proper	and	instrumentally	convenient	in	order	to	achieve	this.
Adding	complication	was	the	fact	that	the	Shi’i	version	of	democratic	rule	was

inspired	 by	 a	 notion	 of	 largely	 untrammeled	 majoritarianism,	 as	 would	 be
consistent	with	their	suspicion	that	power	could	be	stripped	from	the	Shi’a,	as	it
had	 on	 numerous	 occasions	 historically,	 unless	 held	with	 fervor.	 Thus,	 Sistani
“show[ed]	no	sign	whatsoever	of	being	aware	of	constitution-making	approaches
that	 could	 unite	 constitutionalism	 and	 democracy	 and	 the	 rights	 of	 a	majority
with	 the	 needs	 of	 a	 minority.”28	 To	 illustrate	 and	 expound	 further,	 Sheikh
Humam	 Hamoudi,	 the	 head	 of	 the	 Constitutional	 Committee,	 which	 was
responsible	 for	 presenting	 a	 final	 draft	 of	 the	 constitution	 to	 the	 Transitional
National	 Assembly,	 insists	 repeatedly	 and	 forcefully	 that	 throughout	 the
negotiations	 over	 the	 constitution,	 minority	 Sunni	 views	 were	 heeded.	 Yet	 he
adds	that	 it	would	be	“adverse	 to	democracy”	 if	 the	majority	were	“bound”	by
the	minority	views.29	The	position	is	precisely	that	of	(self-perceived)	“humane
and	tolerant,”	yet	unconstrained,	majoritarianism.30
The	 point,	 by	 Sistani	 or	 by	 the	 head	 of	 the	 Constitutional	 Committee,	 is

certainly	 not	 that	minority	 views	 should	 be	 ignored	 in	 all	 instances.	The	Shi’i
leadership	 genuinely	 believed	 in	 their	 obligation	 to	 take	 minority	 views	 into
account	and	believed	that	they	were	doing	precisely	this,	in	favor	of	both	Sunni
and	Kurdish	minorities.	Sheikh	Hamoudi	 even	 points	 to	 a	 specific	 example	 of
this	 type	 of	 concession—the	 adoption	 of	 a	 parliamentary	 system	 over	 a
presidential	one,	a	result	that	he	indicates	“heavily	prejudices	the	Shi’a.”31
The	point,	however,	was	that	the	Shi’i	version	of	majoritarianism	presupposed

that	 ultimately	 it	 would	 be	 the	 decision	 of	 the	 majority	 to	 determine	 when
minority	views	would	be	accepted	and	when	they	would	not.	To	otherwise	“bind”
the	majority	would	 be	 “adverse	 to	 democracy,”	 a	 failure	 to	 abide	 by	 the	 very
majoritarian	 processes	 that	 democracy,	 to	 the	 rising	 Shi’i	 elite,	 entails.	 The
blending	of	majoritarian	principles	with	minority	rights	in	a	manner	that	did	not
rely	on	the	good	intentions	of	the	majority	was	not	merely	unaddressed,	 it	was
unambiguously	rejected	by	the	Shi’a	as	an	affront	to	the	most	basic	principles	of
democratic	rule.
The	 strong	commitment	 to	majoritarian	 rule	created	 something	of	 a	crisis	 at

various	times	before	the	initiation	of	 the	constitution-making	process,	 the	most



obvious	 example	 being	 at	 the	 conclusion	 of	 the	 drafting	 of	 the	 interim
constitution.	 Grand	 Ayatollah	 Sistani	 found	 the	 effective	 Kurdish	 veto	 of	 any
final	 constitution,	 contained	 in	 Article	 61(c)	 of	 the	 interim	 constitution,
offensive,	 and	 his	 own	 son	 was	 livid	 upon	 hearing	 about	 it.	 Sistani’s	 other
objection	to	the	interim	constitution	when	it	was	presented	to	him	was	the	three-
person	presidency,	which	would	almost	surely	be	composed	of	a	Shi’i,	a	Sunni,
and	a	Kurd.	He	preferred	a	 five-person	presidency,	with	presumably	three	Shi’i
members,	 demonstrating	 both	 a	 commitment	 to	 majoritarianism	 and	 a
willingness	 to	 heed,	 but	 not	 be	 bound	 by,	 alternative	 voices.32	 As	Ali	Allawi,
minister	 of	 trade	 at	 the	 time,	 indicated,	 Sistani’s	 objections	 lay	 at	 the	 very
principle	of	a	veto	by	a	minority	of	a	constitution	that	the	majority	of	the	country
found	desirable.33
In	 sum,	 the	 Shi’i	 biases	 favored	 unconstrained	 majoritarian	 rule,	 strong

identitarian	attachment	to	the	clerical	institutions	that	defined	Shi’ism	in	modern
Iraq,	hostility	to	virtually	every	regime	that	had	ever	governed	the	territory	that
is	now	Iraq	(and	 in	particular,	 the	Ba’ath),	and	deep	 insecurity	 respecting	 their
hold	 on	 power	 arising	 from	 the	marginalization	 and	 indeed	 persecution	 of	 the
Shi’a	 throughout	 the	 whole	 history	 of	 modern	 Iraq.	 All	 this	 will	 prove	 to	 be
vitally	important	to	understanding	both	the	framework	text	and	the	constructions
developed	therefrom.

The	myth	of	the	Shi’i	monolith
If	 this	 set	 of	 biases	 broadly	 united	 the	 Shi’a,	 there	was	much	 to	 divide	 them.
Sistani’s	pressing	goal	to	unite	the	Shi’a	into	a	single	electoral	coalition	that	was
broadly	 representative	 of	 the	 entire	 Shi’i	 community	 proved	 quite	 difficult.34
Though	 he	 did	 manage	 to	 unite	 most	 of	 the	 Shi’a	 into	 an	 electoral	 coalition
known	as	the	United	Iraqi	Alliance	(UIA),	using	as	much	prestige	as	might	have
been	available	to	him	as	Najaf’s	senior	cleric,	that	coalition	did	not	last	long.	 It
did	stand	for	elections	 to	 the	Transitional	National	Assembly,	 the	 interim	body
charged	with	 drafting	 the	 constitution,	 and	 it	 also	 remained	 intact	 for	 the	 first
national	elections	to	the	Council	of	Representatives,	Iraq’s	current	legislature.35
Yet	 the	 groups	 comprising	 the	 UIA	 splintered	 for	 provincial	 elections	 held	 in
2009.36	For	the	national	elections	 in	2010,	 two	factions	of	 the	former	UIA	had
emerged,	one	of	which	retained	the	name	and	the	other	of	which	was	a	former
core	constituent	group	of	it.37
The	 intra-Shi’i	 divisions	 were	 of	 some	 significance	 not	 only	 during

constitutional	 drafting	 but	 also	 in	 the	 subsequent	 period	 during	 which	 key
consensual	 constructions	 of	 the	 constitution	 have	 developed.	 It	 is	 therefore



important	when	trying	to	understand	the	Shi’a	as	a	political	identitarian	group	to
understand	not	only	the	biases	that	unite	them	but	those	that	tend	to	divide	them.
Accordingly,	 the	major	divisions	within	 the	UIA,	and	among	 the	Shi’a	beyond
them,	are	discussed	below.

ISCI.	 	 	Dominating	the	UIA	in	2005,	but	no	longer,	was	ISCI.	From	the	1980s
until	the	fall	of	the	regime,	it	was	based	in	Iran	and	run	by	Muhammad	Baqir	al-
Hakim,	 the	 son	of	 one	of	 Iraq’s	most	 highly	 respected	 clerics	of	 the	 twentieth
century,	 Grand	 Ayatollah	 Muhsin	 al-Hakim.38	 Muhammad	 Baqir	 al-Hakim’s
brother,	 Abdul	 Aziz	 al-Hakim,	 took	 over	 the	 organization	 after	 Muhammad
Baqir	al-Hakim	was	murdered	in	a	terrorist	attack	in	Najaf	in	August	of	2003.39
ISCI	was	close	to	Iran’s	juristic	authorities	and	received	ample	Iranian	funding.
Throughout	 the	Iran-Iraq	War,	 it	acted	“as	an	adjunct	 to	 Iranian	objectives	and
plans,”40	 though	 it	developed	a	 strong	 independent	voice	 thereafter	and	was	at
least	a	wary	ally	of	the	United	States	after	the	First	Gulf	War.	ISCI	was	also	on	a
relative	 scale	 quite	 well	 organized	 and	 well	 funded,	 and	 could	 draw	 on	 the
support	of	 large	numbers	of	Iraqi	refugees	in	Iran.	Given	the	name	recognition
afforded	 to	 its	 leaders—sons	 of	 a	 former	Grand	Ayatollah,	 and	 the	 fact	 that	 a
Hakim	 is	 one	 of	 Najaf’s	 four	 current	 Grand	 Ayatollahs41—its	 connection	 to
Najaf,	and	to	Sistani	in	particular,	should	not	be	gainsaid.	ISCI	was	by	no	means
Sistani’s	mouthpiece,	but	certainly	had	better	access	to	him	than	any	other	party
at	 the	time	of	drafting.	Given	all	 this,	 ISCI	was	deeply	and	avowedly	Islamist,
seeking	a	prominent	role	for	Najaf’s	clergy	in	the	state.	Still,	having	developed
considerable	independence	in	outlook	and	ideas	from	Iran	through	the	1990s,	its
proposals	 fell	 considerably	 short	 of	 anything	 that	 resembled	 Iranian	 juristic
rule.42
More	fatefully,	ISCI	was	also	deeply	federalist,	not	only	defending	the	notion

of	Kurdish	autonomy	but	also	demanding	that	the	Shi’a	receive	the	same	rights
as	 concerns	 autonomy	 that	 the	 Kurdish	 region	 was	 going	 to	 enjoy,	 mutatis
mutandis,	with	no	changes	or	limitations.	This	matter	deserves	some	elaboration
given	its	importance	in	the	constitutional	negotiations.
The	most	notable	aspect	of	ISCI	demand	was	the	remarkable	manner	in	which

the	group	was	framing	it—not	primarily	as	a	preference	respecting	government
structure	 but	 rather	 turning	 the	 matter	 into	 a	 question	 of	 fairness	 and
nondiscrimination.	 If	 the	Kurds	were	 entitled	 to	 federalism	 and	 autonomy,	 the
argument	 went,	 then	 surely	 the	 Shi’a	 deserved	 the	 same.	 This	 was,	 in	 ISCI’s
view,	 a	 matter	 of	 distributive	 justice,	 and	 to	 deny	 the	 Shi’a	 the	 same	 rights
afforded	 the	 Kurds	 was	 an	 affront	 to	 the	 principle	 of	 equality	 under	 the	 law.



Sheikh	Humam	Hamoudi	perhaps	stated	the	matter	most	forthrightly:
It	is	worth	mentioning	that	the	Shi’a	have	so	far	outlined	.	.	.	that	the	power	system	does	not	weigh	much
for	them.	This	 is	based	on	 the	 fact	 that	 they	 represent	 the	absolute	 (numerical)	majority,	 and	 that	 they
would	 lose	nothing,	 regardless	of	 the	mode	of	 the	power	 system	 (federal	or	 central),	provided	 that	 all
Iraqis	get	equal	opportunities	in	their	choices	on	equal	footing.	The	system	should	be	open	to	all	Iraqis,
whether	 it	be	a	system	of	 federalism	or	centralized	power.	Discrimination	 in	 terms	of	 this	 right	brings
oppression,	invites	condemnation	and	causes	problems.
Since	 the	Kurds	decided	 to	adopt	 federalism	after	a	 long	struggle,	 then	 federalism,	according	 to	 the

equality	principle,	is	a	right	to	which	all	are	entitled,	unless	they	refuse	it.43

The	matter	is	precisely	not	about	preferred	state	structure,	according	to	Sheikh
Hamoudi;	 he	 claims	 the	 Shi’a	 are	 entirely	 indifferent	 on	 the	matter	 given	 that
they	would	control	the	state	in	either	case.	However,	as	a	principle	of	equality,
the	Shi’a	must	be	given	whatever	opportunities	to	form	a	region	are	given	to	the
Kurds.	 When	 so	 framed,	 as	 if	 what	 was	 being	 debated	 was	 the	 right	 of	 an
education	to	one	ethnic	group	and	not	another,	or	enfranchising	one	ethnic	group
and	disenfranchising	another,	it	should	be	rather	obvious	that	the	position	being
articulated,	 by	 all	 estimations	 sincerely,	 is	 going	 to	 be	 adhered	 to	 rather
passionately,	 and	 will	 prove	 difficult	 to	 displace.	 It	 is	 one	 thing	 to	 engage	 in
debates	on	forms	of	state	structure.	It	is	quite	another	when	one	of	the	parties	to
that	discussion	claims	violations	of	basic	conceptions	of	equality	if	asymmetric
federalism	is	adopted.
Sheikh	Hamoudi’s	statements	are	but	one	of	many	examples	of	this	sentiment,

repeated	 by	 various	 Shi’i	 leaders	 at	 various	 times.	 Istrabadi	 reports	 a
conversation	 with	 ISCI	 leader	 Adil	 Abdul	 Mahdi	 where	 the	 same	 notion	 (of
equality	 in	 entitlement	 between	 Shi’a	 and	 Kurds)	 is	 advanced.44	 Diamond
reports	 something	 similar	 in	 his	 account	 of	 negotiations	 over	 the	 interim
constitution,	 again	 ascribing	 the	matter	 to	 the	 Shi’a,	 not	 ISCI,	meaning	 to	 the
extent	 there	were	dissenting	voices	at	 the	 time	 (and	 there	almost	 surely	were),
they	were	silenced	in	public.45	Even	ambassador	Paul	Bremer,	US	proconsul	in
Iraq	 during	 its	 period	 of	 occupation,	 makes	 reference	 to	 “the	 ability	 of
governorates	outside	the	Kurdish	region	to	merge,	something	the	Shi’a	sought	to
allow	them	to	follow	the	Kurdish	example	of	consolidation.”46
Moreover,	 Sheikh	 Hamoudi’s	 claims	 respecting	 indifference	 to	 federal

arrangements	 notwithstanding,	 I	 am	 close	 to	 a	 fair	 number	 of	 ISCI’s	 senior
leadership,	and	I	believe	other	factors	were	at	work	in	framing	their	demand	for
Shi’i	regions.	After	all,	ISCI	was	not	claiming	simply	the	right	to	create	a	region
but	 expressing	a	desire	 to	establish	one	as	well,	 and	 the	 latter	 could	hardly	be
justified	 purely	 in	 terms	 of	 equality.	 In	 my	 (extensive)	 discussions	 with	 ISCI
leaders	at	the	time,	driving	this	desire,	at	least	in	part,	was	a	continuing	fear	that



at	one	point	or	another,	Baghdad	might	 fall	 back	 into	dictatorial	 hands	 and	 be
run	 by	 those	 inimical	 to	 Shi’i	 interests,	 which	 I	 took	 to	 mean	 either	 Sunni
extremists	or	secularists	of	the	Sunni	or	Shi’i	variety.
Viewing	 the	matter	 externally,	 it	 is	 rather	 easy	 to	 dismiss	 such	 positions	 as

paranoid	fantasy,	akin	to	fears	of	a	Muslim	takeover	of	 the	United	States	upon
the	 electoral	 victory	 of	 Barack	 Obama.	 Surely,	 irrespective	 of	 who	 the	 prime
minister	 of	 Iraq	might	 be,	 it	 seems	 inconceivable	 that	 any	 ruling	 political	 and
military	 force	 could	 be	 constructed	 in	 Iraq	 at	 this	 point	 that	 was	 broadly
dismissive	 of	 the	 interests	 of	 the	 Shi’a,	 broadly	 speaking.	 Yet	 for	 many	 Iraqi
Shi’a,	who	had	witnessed	the	Saddam	Hussein	regime	survive	repeated	setbacks,
from	attempted	assassinations	to	two	disastrous	wars	to	broad	uprisings	in	which
nearly	four-fifths	of	the	country	participated,	Iraq’s	tendency	toward	oppressive
dictatorship	 inimical	 to	 Shi’i	 interests	 appeared	 positively	 frightening.	 When
combined	with	 the	 stylized	 forms	of	Shi’i	history	described	above—where	 the
world	appears	to	be	an	unrelenting	and	unending	tale	of	denial	of	Shi’i	rights	and
oppression	of	Shi’i	 populations,	 from	 the	 usurpation	of	 the	 caliphate	 upon	 the
death	 of	Muhammad	 through	 two	 Sunni	Arab	 dynasties	 and	 an	Ottoman	 one,
and	then	through	a	series	of	Sunni	Iraqi	rulers	hostile	to	Najaf—what	appears	to
be	paranoia	from	an	external	perspective	appears	all	too	possible	from	that	of	a
(Shi’i)	 Iraqi.	The	 notion	 that	 regional	 autonomy	was	 necessary,	 complete	with
regional	 defense	 forces,	 to	 protect	 the	 majority	 Shi’a	 from	 potential	 future
reverses	 in	 Baghdad	 was	 therefore	 extremely	 sincere	 and	 extremely	 heartfelt
even	 if,	 from	an	outsider’s	 perspective,	 rather	 odd.	To	describe	 it	 as	 a	 cynical
ploy	by	ISCI	to	reject	negotiations	with	the	Sunnis	is	insulting	and	incorrect.

SADRISTS.	 	 	 Muqtada	 al-Sadr’s	 connection	 to	 the	 UIA	 began	 rather
ambiguously.	During	its	first	electoral	run,	in	January	of	2005,	he	had	candidates
running	 on	 the	 UIA	 list	 and	 a	 separate	 slate	 of	 candidates	 competing	 with	 it.
Other	allies	and	clerics	described	as	his	spokesmen	called	for	electoral	delay.47
To	describe	the	Sadrists	at	that	time	as	confused,	atomistic,	and	uncertain	would
be	 an	 understatement.	 In	 fact,	 their	 commitment	 to	 politics	 of	 any	 sort	 was
difficult	 to	 discern.	 Muqtada	 al-Sadr	 and	 his	 Mahdi	 Army	 had	 only	 months
earlier,	in	August	of	2004,	been	involved	in	a	brutal	standoff	in	Najaf	with	Iraq’s
interim	government	from	which	they	managed	to	extricate	 themselves	with	 the
intervention	 of	 Grand	Ayatollah	 Sistani.48	 This	 followed	 a	 serious	 insurgency
conducted	 against	 the	 Americans	 in	 April	 of	 that	 same	 year.49	 Significant
questions	arose	as	to	precisely	what	the	Sadrists	were—a	political	organization,
a	militia,	or	some	combination	of	the	two.



What	they	certainly	were	not,	at	constitution	drafting,	was	well	organized.	The
Mahdi	 Army	 originated	 as	 a	 series	 of	 ill-coordinated	 militias	 and	 never
developed	much	more	 than	 a	 primitive	 command	 structure.50	 Nor,	 for	 a	 Shi’i
Islamist	 group,	 were	 the	 Sadrists	 particularly	 well	 regarded	 among	 the	 Najaf
elite.	In	my	own	conversations	with	the	Grand	Ayatollahs	and	(at	much	greater
length)	 their	most	 promising	 students	 in	Najaf,	 they	 appear	 to	 hold	Sadr,	 then
and	 now,	 in	 a	 certain	 level	 of	 contempt	 as	 a	 neophyte,	 a	 poorly	 educated	 and
barely	 literate	one	at	 that	who	was	not	worth	mentioning	even	when	his	name
was	directly	brought	up.	That	he	almost	certainly	had	a	hand	in	the	brutal	murder
of	the	son	of	one	of	Iraq’s	most	revered	former	clerics,	Abul	Qasim	al-Khoei,	in
Shi’ism’s	most	sacred	site,	the	Imam	Ali	Shrine,	certainly	does	not	help.51	The
clerical	 elite	 are	 of	 course	 aware	 enough	 of	 Sadr’s	 popularity,	 and	 he	 of	 their
power	in	conferring	legitimacy,	that	hostility	is	by	no	means	open	and	indeed	at
least	professed	cooperation	is	often	claimed.52	Certainly,	I	never	heard	any	overt
criticism	 of	 Sadr	 from	 a	Grand	Ayatollah	 or	 a	 high-ranking	 deputy.	However,
beneath	this	 lies	a	barely	concealed	mutual	contempt,	almost	disgust,	 that	does
not	require	much	investigation	to	discern.
In	 addition,	 and	 largely	 underreported	 in	 Western	 media	 accounts	 and

academic	 commentary,	 Sadr’s	 poor	 diction,	 his	 liberal	 use	 of	 street	 Arabic,
which	borders	on	the	vulgar,	and	his	largely	incoherent	ramblings	have	led	to	his
being	widely	 pilloried	 among	 all	 Iraq’s	 educated	 classes,	 including	 very	much
the	 Shi’a.	 YouTube	 videos	 abound	 highlighting,	 for	 example,	 Sadr’s	 childish
histrionics	 against	 his	 own	 followers	 as	 being	unenlightened	 for	 failing	 to	pay
him	 sufficient	 attention—specifically	 referring	 to	 them	 as	 jahala,	 referring	 to
those	 living	 in	 the	 Days	 of	 Ignorance,	 before	 the	 advent	 of	 Islam.53	 This	 is
obviously	a	comparison	designed	for	the	Shi’i	faithful,	and	obviously	meant	 to
ridicule	 Sadr.	 Others	 simply	 show	 him	 peddling	 a	 rambling	 and	 largely
ridiculous	 theory	 respecting	 the	 use	 of	 sports,	 in	 particular	 soccer,	 as	 a
conspiratorial	 distraction	 concocted	 by	 the	 West	 to	 prevent	 Muslims	 from
achieving	political	and	economic	greatness.54	As	one	who	has	spent	years	in	Iraq
and	engaged	in	countless	hours	of	discussions	with	Iraqis	of	every	conceivable
background,	 I	 find	 it	 rare,	 extraordinarily	 so,	 to	 sit	 among	urban	 and	educated
Iraqis	and	hear	much	about	Muqtada	al-Sadr	beyond	contempt	and	ridicule.
Yet	 there	 is	 some	 elitism	 in	 the	 broad	 dismissal	 of	 Sadr	 by	 Iraq’s	 educated

classes,	 for	 what	 he	 lacks	 in	 diction,	 eloquence,	 and	 broad	 education,	 he
certainly	 makes	 up	 for	 in	 street	 credibility.	 He	 is	 the	 son	 of	 a	 former	 Grand
Ayatollah,	Muhammad	Sadiq	al-Sadr,	a	cleric	who	had	his	own	problems	with
Najaf’s	elite	but	nonetheless	enjoyed	broad	popular	support.55	He	is	also	the	son-



in-law	 of	 one	 of	 Iraq’s	 most	 notable	 (and	 most	 intelligent)	 former	 Grand
Ayatollahs,	 Muhammad	 Baqir	 al-Sadr,	 a	 founder	 of	 the	 entire	 “Islamic
economics”	movement,	a	fundamental	force	in	the	rise	of	political	Islam	among
Iraq’s	 Shi’a,	 and	 in	many	ways	 the	 intellectual	 source	 of	 the	 political	 theories
respecting	juristic	rule	later	employed	in	Iran.56
Equally	 important,	 Sadr	 remained	 in	 Iraq	 throughout	 the	 entire	 period	 of

Saddamist	rule,	thereby	establishing	himself	as	an	inspiration	and	a	model	to	the
seething,	angry	Shi’i	underclass,	a	group	far	less	concerned	with	the	nuances	of
Arabic	 grammar	 than	 with	 the	 miserable	 existence	 to	 which	 they	 had	 been
subjected	 for	 decades.	 Sadr’s	 power	 center	 was	 the	 Baghdad	 slum	 originally
called	 Revolution	 City,	 renamed	 Saddam	 City	 during	 Ba’ath	 rule.	 The	 name
never	really	took	among	the	Iraqi	population	given	the	general	disaffection	of	its
residents	 toward	 the	 Ba’ath	 regime.	 The	 slum	was	 renamed	 Sadr	 City	 almost
immediately	 after	 the	 invasion	 and	 that	 name	 has	 seemed	 so	 fitting,	 and	 has
become	 so	 ubiquitous,	 that	 Iraqi	 children	 are	 often	 not	 aware	 that	 it	 had	 an
earlier	name	that	had	been	in	place	for	decades.
Life	in	the	Sadr	City	slum	has	been	difficult	to	say	the	least.	It	was	neglected

in	the	Ba’ath	era,	but	it	remained	unreconstructed	during	the	brief	period	of	US
rule.	 Raw	 sewage	 routinely	 empties	 on	 the	 streets,	 less	 than	 half	 the	water	 is
potable,	and	electricity	distribution	is	haphazard	in	the	best	of	times,	nonexistent
in	the	worst	of	times.57	The	appeal	of	a	cleric	who	is	the	son	of	a	murdered	cleric
from	 a	 prominent	 Shi’i	 family	 and	 who	 neither	 left	 Iraq	 nor	 abided	 the	 US
invasion	 seems	obvious	enough,	as	a	 symbol	of	anger	and	 resistance	against	 a
series	of	political	 and	economic	 regimes	 that	had	done	nothing	 to	 improve	 the
wretched	lives	of	these	masses.	So	it	has	been	with	Sadr,	and	so	has	he	managed
to	retain	a	loyal	and	devoted	power	base	from	the	start	of	2005	forward.
By	way	of	political	outlook,	the	Sadrists	were	as	Islamist	as	ISCI,	though	not

as	 tied	 to	 the	 clerical	 elite	 for	 the	 reasons	 explored	 above.	 The	 distinction	 is
important	inasmuch	as	the	issue	of	the	role	of	juristic	authorities	on	any	potential
constitutional	 court	 is	 concerned.	However,	 in	most	other	 respects	 as	 concerns
the	matter	of	Islam	and	the	state,	the	differences	are	not	significant,	and	indeed
in	many	cases	the	positions	of	the	Sadrists	and	ISCI	are	indistinguishable.
It	is	in	the	matter	of	federalism	where	the	Sadrists	diverged	considerably	from

ISCI.	They	were	deeply	 centralist	 in	 their	 biases	 and	 beliefs	 and	 considered	 it
fundamental	 that	 Baghdad	 be	 the	 primary	 source	 of	 legal	 authority.	 There	 is
some	 irony	 to	 this	 given	 their	 repeated	 contempt	 for	 the	 central	 government,
whether	run	by	the	United	States,	Ayad	Allawi’s	interim	government,	or	Nuri	al-
Maliki’s	 elected	one,	 and	given	 their	penchant	 for	 repeatedly	 rising	 up	 against



such	 central	 authority	 and	 instituting	militia	 rule.58	 That	 simultaneous	 demand
for	 central	 government	 and	 then	 contempt	 for	 the	 law	 and	 authority	 that	 it
projected	came	at	some	electoral	cost	by	2009,	but	that	is	a	matter	for	chapters	5
and	6.	For	now,	it	suffices	to	describe	this	second,	central	component	of	the	UIA
as	nearly	as	centralist	as	ISCI	was	federalist.

DA’WA.		 	Da’wa	was	the	original	Shi’i	Islamist	party,	founded	in	1958,	active
over	the	next	two	decades,	and	inspired	in	particular	by	the	work	of	Muhammad
Baqir	al-Sadr.59	Precisely	what	remained	of	that	organization	after	the	murder	of
Sadr	 by	 Saddam	 Hussein	 in	 1980	 and	 the	 subsequent	 severe	 repression	 that
followed	is	a	matter	of	some	debate.	Certainly	by	the	time	that	the	war	with	Iran
ended	in	1989,	it	was	no	longer	present	in	Iraq,	or	connected	in	any	meaningful
way	to	the	Shi’i	religious	leadership	in	Najaf.60	Some	of	Da’wa’s	leaders	worked
in	exile—Ibrahim	al-Jaafari,	for	example,	was	in	the	United	Kingdom	and	Nuri
Al-Maliki	in	Syria—and	it	was	influential	enough	to	earn	a	place	for	Jaafari	on
the	six-person	leadership	council	originally	appointed	by	the	United	States	after
the	 invasion.61	 Nevertheless,	 it	 did	 not	 enjoy	 the	 cohesion	 or	 the	 generous
financial	support	that	ISCI	did.	In	fact,	its	somewhat	inchoate	condition	revealed
itself	rather	quickly	in	post-Saddam	Iraq	when	the	umbrella	group	splintered	into
two	 parties,	 the	 Da’wa	 Party	 and	 the	 Da’wa-Iraq	 Organization.62	 Da’wa	 did
eventually	cohere	into	a	new,	well-organized	party,	with	the	assistance	of	some
of	the	independents	within	the	UIA,	and	largely	operates	today	under	the	aegis
of	Nouri	 al-Maliki	 in	 a	 coalition	known	as	 the	Coalition	 for	 the	State	of	Law.
That	coalition	competes	for	Shi’i	votes	with	what	remains	of	the	UIA,	and	has
generally	done	better	 than	 the	balance	of	 the	UIA.	However,	 in	2005,	while	 to
some	extent	organized	and	 funded,	certainly	more	 than	 the	Sadrists,	 it	was	not
the	force	that	ISCI	was.
Under	Maliki’s	leadership,	Da’wa	has	been	unabashedly	centralist,	as	much	as

the	Sadrists	and	far	more	consistently	so.	They	have	been	particularly	 insistent
that	Iraq	be	governed	by	law	and	not	militia.	This	message	is	 in	fact	 their	core
appeal	 to	 their	 constituency	 and	 the	 reason	 for	 their	 renaming	 the	 group	 the
“State	of	Law”	coalition.
Respecting	Islam	and	the	state,	for	a	party	that	had	grown	out	of	the	political

ideas	 espoused	 by	 Muhammad	 Baqir	 al-Sadr,	 Da’wa’s	 Islamism	 was	 largely
muted.	 Its	 leaders	 were	 careful	 to	 show	 due	 deference	 to	 Najaf’s	 clerics,	 and
certainly	whenever	 a	 proposal	was	 raised	 concerning	 the	 role	of	 Islam,	Da’wa
could	be	found	reliably	in	support.63	Their	voting	record	never	left	them	exposed
to	any	argument	 that	 they	were	 less	pure	on	 Islamist	grounds	 than	 ISCI	or	 the



Sadrists.	Yet	at	the	same	time,	they	have	not	seemed	interested	in	advancing	any
Islamist	 initiatives	 themselves,	 perfectly	 happy	 to	 preserve	 the	 role	 of	 Islam
within	the	Iraqi	state	as	it	had	existed	for	decades	if	that	was	the	broader	national
preference.	Even	during	Constitutional	Review	Committee	negotiations	in	2009,
the	(usually	outspoken)	Da’wa	members	were	notable	 for	 their	 relative	 silence
on	matters	concerning	Islam,	voicing	nominal	support	for	the	ideas	presented	by
ISCI,	but	little	else.	The	calls	for	Islamization	of	family	law,	funding	of	Islamic
schools,	or	even	limiting	military	orders	so	 that	 they	do	not	violate	 the	shari’a
invariably	 arise	 from	 other	 sources,	 primarily	 ISCI	 or	 the	 Sadrists,	 and	 then
receive	Da’wa	votes.

FADILA.	 	 	The	 least	 time	may	be	spent	on	Fadila,	 as	 it	 is	 the	 least	 influential
party	 by	 far,	 and	 in	 fact	 has	 been	 largely	 decimated	 by	 subsequent	 electoral
events	to	such	an	extent	that	its	continued	existence	is	in	some	doubt.64	Suffice	it
to	say	 that	Fadila	 is	a	 splinter	 from	 the	broader	Sadrist	movement,	 that	 it	held
particular	 influence	 in	Basra,	and	 that	 it	was	most	notable	 for	 its	embrace	of	a
limited	form	of	federalism	within	the	Shi’i	regions	that	later	proved	dramatically
unpopular.

INDEPENDENTS.	 	 	 In	 addition	 to	 the	 established	 parties,	 Grand	 Ayatollah
Sistani	worked	hard	to	ensure	that	a	substantial	number	of	UIA	candidates	were
independent	of	existing	groups.65	There	may	be	 some	 level	of	naïveté,	 a	basic
unfamiliarity	 with	 the	 nature	 of	 legislative	 politics	 at	 work,	 in	 Sistani’s
calculations	if	he	truly	believed	that	the	existence	of	atomized	and	disorganized
“independents”	would	limit	the	domination	of	the	UIA	by	the	existing	parties.66
Clearly,	 they	 did	 not.	 Instead,	 a	 good	 number	 of	 the	 independents	 ended	 up
creating	 their	 own	 faction,	 linked	 to	 Hussein	 Shahrastani,	 a	 former	 nuclear
scientist	 jailed	for	years	 for	 refusing	 to	work	on	Saddam’s	nuclear	programs.67
This	hardly	made	 them	 independent	of	anything,	 in	 that	Shahrastani	may	have
been	an	independent	Shi’i	 leader	at	some	point,	but	he	has	very	much	evolved
into	 a	 close	 ally	 of	 Prime	 Minister	 Maliki,	 an	 unabashed	 centralist,	 an	 oil
minister	in	Maliki’s	first	term	as	premier,	and	deputy	prime	minister	in	Maliki’s
second	term.	He	might	therefore	safely	be	viewed,	along	with	those	who	support
him,	as	being	largely	within	the	broader	Da’wa	umbrella.68
It	 is	 important	 for	 purposes	 of	 completeness	 to	 include	 discussion	 of	 the

independents	because	 they	were	 at	Sistani’s	 insistence	part	 of	 the	UIA,	 and	 in
considerable	numbers.	Yet	 it	 suffices	 to	 say	 that	during	constitutional	drafting,
the	 independents	 provided	 no	 vision	 alternative	 to	 those	 already	 discussed



respecting	the	form	of	the	Iraqi	state	that	was	influential	enough	to	be	worthy	of
recounting.	 In	 this	 sense	 alone,	 most	 relevant	 for	 this	 work,	 their	 inclusion
within	the	UIA	was	meaningless.69

BEYOND	 THE	UIA.	 	 	We	must	 regard	 the	 2005	 components	 of	 the	 UIA	 as
being	 for	 the	most	 part	 the	 collective	voice	of	 the	Shi’a.	 In	 the	 latest	 national
elections,	held	in	2010,	those	factions	formerly	associated	with	the	UIA	earned
159	 seats	 out	 of	 a	 possible	 325	 in	 the	Council	 of	 Representatives,	 or	 roughly
48%	of	the	total,	after	having	won	43%	of	the	popular	vote.70	Allawi	reports	the
Shi’a	 to	 be	 about	 55%	 of	 the	 population,71	 Nakash	 indicates	 they	 are	 55	 to
60%,72	Cockburn	points	out	 that	under	 the	1919	census,	 they	were	53%	of	 the
population.73	 Using	 any	 of	 these	 numbers	 and	 working	 on	 the	 relatively	 safe
assumption	 that	 those	 voting	 for	 the	 UIA	 were	 overwhelmingly	 Shi’i,	 it	 is
apparent	that	the	UIA	captured,	conservatively,	more	than	two-thirds	of	the	Shi’i
vote.	Even	more	 favorable	numbers	exist	 for	 the	2006	parliamentary	elections,
where	 the	UIA	 (then	 operating	 as	 a	 single	 coalition	 under	 Sistani’s	 influence)
captured	approximately	148	seats	out	of	a	possible	275	seats	 in	 the	Council	of
Representatives,	 or	 roughly	 53%	 of	 the	 total,	 after	 having	 won	 48%	 of	 the
popular	vote.74
At	 the	 same	 time,	 it	would	be	 a	mistake	 to	 conflate	 the	UIA	with	 the	Shi’a

entirely.	After	all,	nearly	one-third	of	the	Shi’a	did	not	vote	for	any	faction	ever
associated	 with	 the	 UIA.	 In	 urban	 areas	 in	 particular,	 a	 secular	 and	 Arab
nationalist	 Shi’i	 elite	 has	 emerged	 that	 is	 not	 as	 enamored	 of	 Shi’i	 historic
doctrine	 as	 it	 is	 in	 awe	 of	 the	Nasserite	myth	 of	 the	Arab	 nation.	 Ali	 Allawi
eloquently	discusses	his	own	secular	Shi’i	upbringing	in	a	recent	work,	perhaps
the	 best	 illustration	 of	 the	 biases	 of	 secular	 Shi’a	 available	 in	 the	 English
language	(though	it	must	be	said	for	purposes	of	completeness	that	Allawi	does
not	endorse	 such	 strong	 secularist	 notions	 himself).75	A	distant	 relative	 of	 his,
Ayad	Allawi,	is	a	Shi’i	and	a	popular	secular	nationalist,	a	former	prime	minister
in	 the	 post-Saddam	 era	 who	 hardly	 seems	 concerned	 with	 whatever	 Shi’i
doctrine	 is	 and	 whatever	 Najaf	 might	 be	 dictating.	 Grand	 Ayatollah	 Sistani’s
objections	to	the	interim	constitution,	for	example,	did	not	cause	Ayad	Allawi	to
reconsider	his	position	in	support	of	it.76	Sistani’s	efforts	to	coax	Allawi	to	join
the	 UIA	 likewise	 led	 nowhere.77	 An	 analogy	 to	 a	 secular,	 liberal,	 pro-life
Catholic	 politician	 choosing	 to	 ignore	 Roman	 Catholic	 doctrine	 and	 the	 pope
might	well	be	made.
Nevertheless,	 the	 hold	 of	 doctrine	 on	 the	 Shi’i	 mind	 should	 hardly	 be

underestimated,	so	much	so	that	Allawi	was	the	only	one	of	the	six	major	Shi’i



politicians	who	served	on	the	US-appointed	Iraq	Governing	Council	who	did	not
heed	Sistani’s	call	to	abandon	his	support	for	the	interim	constitution.	He	is	far
more	 popular	 among	 Sunni	 groups	 than	 Shi’i,	 as	 the	 latest	 national	 elections
showed,	where	 his	 party	managed	 to	 receive	 only	 twelve	 out	 of	 119	available
seats	in	Shi’i-dominated	provinces.78	Shi’i	politicians	seeking	to	near	themselves
to	 the	 Shi’i	 base	 disregard	 religious	 doctrine	 at	 their	 peril.	 Thus,	 while	 the
existence	of	a	leader	like	Allawi	helps	to	reveal	that	there	is	a	far	more	complex
picture	respecting	Iraqi	Shi’ism	than	is	often	portrayed,	he	is	hardly	an	archetype
of	a	Shi’i	leader,	and	his	Shi’i	support	is	dramatically	circumscribed.

Decision	making	in	the	UIA
One	final	matter	needs	to	be	addressed,	in	light	of	the	substantial	differences	of
opinion	within	the	UIA	of	matters	of	significant	import,	and	that	is	the	manner	in
which	the	UIA	operated	throughout	the	drafting	period.	Sistani	used	any	and	all
influence	that	he	had	in	order	to	ensure	the	formation	and	continued	cohesion	of
the	UIA.79	He	 even	 led	 a	 six-person	 committee	 to	 select	 the	 candidate	 slate.80
But	equally	important	was	the	matter	of	control	over	the	candidate	list,	for	this
had	the	greatest	effect	on	electoral	outcome,	and	gave	the	dominant	parties,	and
ISCI	in	particular,	a	role	disproportionate	to	their	actual	popularity.
Pursuant	 to	Order	 96	 of	 2004,	 issued	 by	 Iraq’s	 occupation	 government,	 the

US-run	Coalition	Provisional	Authority	(CPA),	the	elections	for	the	Transitional
National	Assembly	would	be	based	on	what	is	known	as	a	closed	list,	with	Iraq
operating	 as	 a	 single	 electoral	 district.	What	 this	means,	 discounting	 technical
details	such	as	thresholds	and	seat	reallocations	resulting	from	them,	is	that	the
voter	chooses	between	different	electoral	coalitions.	The	total	number	of	seats	to
each	 coalition	 is	 allocated	 based	 on	 the	 proportion	 of	 votes	 received	 by	 that
coalition	 throughout	all	 Iraq.81	 In	essence,	a	coalition	 that	 receives	10%	of	 the
popular	 vote	 in	 all	 Iraq	 would	 receive	 10%	 of	 the	 seats	 in	 the	 Transitional
National	Assembly.	The	candidates	comprising	that	10%	are	then	taken	from	the
coalition’s	“closed	list,”	a	pre-ranked	list	prepared	by	the	coalition	in	advance.
Thus,	 the	 coalition	 ultimately	 decides	 the	 likelihood	 that	 a	 candidate	 will	 be
elected	based	on	where	they	happen	to	appear	on	the	list.	This	is	in	stark	contrast
to	Iraq’s	2010	national	elections,	where	the	candidates	were	selected	on	the	basis
of	an	open	list,	meaning	that	the	voter	chose	not	only	the	list	but	(if	she	wished)
a	candidate	on	that	list,	thereby	rearranging	the	list	of	the	coalition	on	the	basis
of	voter	preference	 and	ensuring	a	 representative	 faction	more	 in	keeping	with
voters’	desires.82
The	 consequence	 of	 these	 electoral	 rules	 most	 often	 discussed,	 for	 good



reason,	 is	 the	manner	 in	which	the	single-district	 rule	disadvantages	citizens	 in
areas	 where	 voter	 turnout	 may	 be	 depressed	 (in	 Sunni	 areas,	 for	 example,
because	of	an	active	insurgency).83	More	relevant	for	the	purposes	of	this	book,
however,	is	the	manner	in	which	the	rules	respecting	the	closed,	pre-ranked	list
provide	 an	 advantage	 to	 established	 and	 well-organized	 groups	 over	 less-
organized	ones.	The	 reason	 is	 that	 the	electorate	effectively	has	no	say	 in	who
within	 a	 particular	 coalition	 might	 be	 selected—the	 manner	 is	 determined	 in
advance	 by	 party	 leaders.	 Better-coordinated	 groups	 will	 no	 doubt	 be	 better
positioned	to	jockey	for	a	higher	percentage	of	seats	in	closed-door	discussions
under	 these	 conditions.	 Perhaps	 under	 normal	 conditions,	 significant	 disputes
among	different	factions	with	different	political	views	respecting	who	should	be
placed	where	on	the	list	would	lead	to	a	splintering	of	that	list	into	smaller	ones.
But	 Iraq	was	not	operating	under	normal	conditions	 in	2005,	and	 the	UIA	was
anything	but	a	normal	coalition,	held	together	as	it	was	by	Sistani	using	as	much
influence	as	was	available	to	him	as	Najaf’s	senior	cleric.
As	 a	 result,	 given	 the	 electoral	 rules,	 the	 Shi’i	 popular	 will	 respecting	 the

matters	 on	 which	 the	 UIA	 component	 groups	 disagreed	 remained	 entirely
unknown	after	 the	 election.	The	 only	 thing	 that	 the	 election	 demonstrated	was
the	 broad	 appeal	 of	 the	 UIA	 to	 the	 Shi’i	 masses—but	 as	 to	 which	 of	 its
components	 they	 would	 prefer,	 and	 which	 of	 the	 many	 competing	 visions	 of
statehood	presented	they	endorsed,	these	matters	would	have	to	be	left	to	future
elections,	and	future	attempts	at	constitutional	construction,	before	they	could	be
determined	in	full.
Before	 such	 post-ratification	 construction,	 the	 well	 organized	 were

disproportionately	 represented,	 and	 none	 were	 better	 organized	 than	 ISCI.	 As
such,	ISCI	managed	to	have	its	way	among	the	disparate	Shi’i	groups,	from	the
earliest	 days	 of	 the	 occupation	 through	 constitutional	 ratification.	Thus,	 ISCI’s
core	demands	became	derivatively	understood	to	be	the	“Shi’i”	demands,	a	fact
that	would	turn	out	to	have	dramatic	importance	during	constitutional	drafting.
Having	 explored	 core	 conceptions	 of	 identity	 among	 the	Shi’a,	 it	 is	 time	 to

turn	 to	 the	 second	 significant,	 traditionally	 oppressed	 group	 within	 Iraq,	 the
Kurds.

Autonomy	and	the	Kurds
The	Kurds	shall	live	with	their	language	and	their	community	forever.
The	cannons	of	the	ages	have	not	subjugated	them,	nor	wiped	them	away.
We	are	the	children	of	the	color	of	red,	the	children	of	revolution.
Examine	closely	our	past,	drenched	in	blood.
We	are	the	children	of	the	Medeans	and	Ki-Khosrow.



Our	creed	and	our	faith	is	The	Nation.84

Irrespective	of	regime	or	political	leadership,	the	same	set	of	facts	seem	to	end
up	 repeating	 themselves	 as	 concerns	 Iraq’s	 relationship	 to	 the	Kurds.	 In	 broad
outline,	 Kurdish	 political	 authorities,	 led	 for	most	 of	 Iraq’s	 history	 by	mullah
Mustafa	 Barzani	 and	 his	 Kurdish	 Democratic	 Party	 (KDP),	 have	 sought	 from
Baghdad	 some	 form	 of	 political	 autonomy.85	 The	 Kurds	 have	 relied	 on	 a
combination	 of	 military	 and	 political	 pressure,	 sometimes	 with	 overt	 foreign
support	(most	notably	from	Iran),	in	an	attempt	to	achieve	this.86	Depending	on
its	military	 strength,	Baghdad	 (or	 the	British,	 as	 the	 case	may	 be)	 has	 reacted
either	 through	 military	 force,	 limited	 conciliation,	 negotiation,	 or	 political
maneuvering,	mainly	in	the	form	of	seeking	to	split	Barzani	and	a	rival	Kurdish
faction,	 the	 Patriotic	 Union	 of	 Kurdistan	 (PUK)	 led	 by	 Jalal	 Talabani	 and
Ibrahim	 Ahmed,	 a	 tactic	 that	 proved	 remarkably	 successful	 historically.87
Promises	 of	 Kurdish	 autonomy	 were	 even	 made	 by	 various	 Iraqi	 regimes
(including	the	British	in	the	colonial	era),	though	never	implemented	in	any	real
way	for	any	real	period	of	time.88
Essentially,	 the	 Kurds	 as	 a	 military	 power	 were	 impossible	 for	 a	 usually

divided	Baghdad	government	to	vanquish,	and	yet	were	hardly	strong	enough	to
control	 significant	 territory	 on	 their	 own,	 leading	 to	 this	 prolonged	 stalemate.
The	 later	 period	 of	 the	 1980s	 saw	 a	 considerable	 worsening	 of	 the	 Kurdish
position	 as	 Saddam	 turned	 his	 ruthless	 state	 machinery	 on	 the	 Kurdish
population,	destroying	its	villages,	accelerating	Arabization	schemes	under	way
in	Kirkuk,	and,	in	a	particularly	horrific	spasm	of	violence	following	the	Ba’ath
destruction	 of	 the	 Kurdish	 village	 of	 Halabja	 in	 1988,	 initiating	 the	 Anfal
campaign	 that	 led	 to	 the	 deaths	 of	 hundreds	 of	 thousands	 of	 Kurds	 and	 the
displacement	of	well	over	a	million.89
Saddam’s	awful	miscalculation,	in	the	end,	turned	out	not	to	have	anything	to

do	 with	 any	 of	 this;	 his	 ability	 to	 squelch	 Kurdish	 opposition	 through	 such
unspeakable	acts	of	brutality	had	proved	somewhat	effective,	at	least	relative	 to
the	 efforts	 of	 previous	 regimes,	 and	 generated	 only	 mild	 international
condemnation.90	 It	 was	 his	 decision	 to	 attack	 Kuwait	 that	 redounded	 to	 the
benefit	of	the	Kurds.	It	was	only	following	the	Iraqi	invasion	that	US	objection
to	the	Ba’ath	chemical	attacks	on	the	Kurds	grew	more	ferocious,	which	in	turn
made	 it	 imperative	 for	 the	United	States,	having	been	 so	promiscuous	with	 its
propaganda	concerning	Saddam’s	brutality	in	order	to	justify	its	sudden	interest
in	 fighting	 his	 regime,	 to	 do	 something	 to	 support	 the	 Kurdish	 uprising	 that
followed	the	First	Gulf	War.	The	United	States	could	hardly	credibly	 leave	 the



Kurds	 to	 fend	for	 themselves	against	an	even	more	brutal	Saddam.	 In	 the	end,
following	 a	 swift	 period	 of	 Ba’ath	 repression,	 and	 through	 a	 combination	 of
Kurdish	fighting	and	US	support	for	a	no-fly	zone,	the	Kurds	were	de	facto	left
in	 charge	 of	 a	 semiautonomous	 region	 composed	 of	 three	 Kurdish-majority
provinces—Erbil,	Sulaymania,	and	Dohuk.91
At	the	outset,	the	self-governing	region	proved	to	be	something	of	a	disaster—

the	KDP	and	the	PUK	began	a	bloody	and	pointless	civil	war,	which	incredibly
culminated	 in	one	of	 the	Kurdish	 leaders,	Masoud	Barzani	 (and	 son	of	mullah
Mustafa	 Barzani,	 the	 patriarch	 of	 the	 Kurdish	 autonomy	 movement),	 inviting
Saddam’s	Ba’ath	Army	to	return	to	Kurdistan	to	assist	 it	 in	ridding	itself	of	 its
chief	 rival,	 Jalal	 Talabani.92	 After	 this	 embarrassment	 and	 countless	 loss	 of
Kurdish	 lives,	 this	 time	 with	 the	 complicity	 of	 the	 Kurdish	 leadership,	 the
Kurdish	 factions	 did	manage	 to	 unite,	 and	 to	 develop	 an	 entire	Kurdish	mini-
state,	 complete	 with	 legislative,	 executive,	 and	 judicial	 branches,	 a	 security
apparatus,	and	a	military	known	as	the	pesh	merga.93	The	region	governed	itself
—its	universities,	 its	hospitals,	 its	businesses	all	 reported	 to	a	government	 that
was	in	effect	an	amalgamation	of	the	PUK	and	the	KDP.94	These	were	the	facts
as	 they	 existed	 in	 March	 of	 2003,	 when	 the	 United	 States	 entered	 Iraq	 once
again,	this	time	to	remove	the	Ba’ath	regime	forever.
As	 a	 result	 of	 their	 protectorate,	 effectively	 a	 de	 facto	 realization	 of	 long-

suppressed	 ambitions	 of	 autonomy,	 the	 Kurds	 were	 in	 an	 incredibly	 strong
negotiating	 position	 as	 concerned	 their	 own	 territory,	 and	 were	 zealously
protective	 of	 their	 autonomy	 when	 constitutional	 drafting	 began.	 The	 entire
concept	 of	 the	 Iraqi	 state	 had	 proved	 something	 of	 a	 genocidal	 catastrophe	 to
them,	 and	 they	would	 have	 preferred	 complete	 independence	 from	 Iraq	 if	 that
was	a	realizable	goal.	They	would,	however,	settle	for	and	indeed	were	fixated
by	maximal	autonomy	for	their	region.
The	precise	form	of	the	autonomy	the	Kurds	have	sought	in	more	recent	times

was	 laid	out	 in	a	draft	 constitution	 they	had	written	 in	1992	after	having	been
given	 a	 largely	 autonomous	 region.	 Its	 preamble	 faults	 the	 Iraqi	 state	 for
“unwillingness	 to	 share	 [authority]	 with	 the	 Kurds	 on	 a	 practical	 basis.”95
Presumably	to	remedy	this,	the	draft	1992	Constitution	creates	a	state	composed
of	two	regions,	one	Arab	and	one	Kurdish,	each	with	its	own	official	language.96
Two	bodies	 are	 created	 for	 the	national	 legislature,	one	of	which	 is	 elected	by
popular	vote	and	 the	other	composed	of	an	equal	number	of	 representatives	of
the	Arab	and	Kurdish	 regions	whose	members	 are	 selected	by	 the	 regions	and
can	be	removed	by	them	at	any	time.97	All	powers	not	specifically	delegated	to
the	 federal	 government	 are	 assumed	 by	 the	 regions,	 with	 the	 federal



government’s	powers	being	generally	restricted	to	matters	of	war,	foreign	affairs,
citizenship	and	residency,	energy,	economic	planning,	currency,	and	weights	and
measures.98	 Anyone	 faintly	 familiar	 with	 the	 Iraq	 Constitution	 will	 recognize
much	(though	assuredly	not	all)	of	this	in	the	final	document.
All	 other	 interests	 on	 the	 part	 of	 the	 Kurds	 were	 subverted	 in	 favor	 of	 the

assurances	 of	 broad	 and	 maximal	 regional	 autonomy.	 Thus,	 while	 it	 was
certainly	 true	 that	 the	Kurds	were	 overall	 far	more	 secular	 than	 the	 Shi’a	 and
while	 their	 preferences	 for	 secularism	 would	 manifest	 themselves	 in
constitutional	negotiations,	their	primary	concerns	lay	less	with	the	role	of	Islam
in	 the	Iraqi	state	and	more	with	 the	extent	 to	which	 that	state	might	be	able	 to
exert	 any	 level	of	 control	over	 the	Kurds.	To	 this	paramount	 interest,	 all	 other
interests,	 whether	 they	 be	 women’s	 rights	 or	 the	 secular	 state,	 were	 rendered
secondary.99	Even	their	demands	for	minority	rights	in	state	governance	largely
derived	out	of	a	strong	desire	to	ensure	that	Erbil	was	sufficiently	insulated	from
whatever	 legal	 changes	 might	 be	 emanating	 from	 Baghdad,	 not	 an	 effort	 to
influence	national	 policy	 overall.	Kurdistan,	 not	 Iraq,	was	 the	 religion	 and	 the
faith,	as	the	anthem	goes,	and	the	Kurdish	negotiators	never	strayed	far	from	that
conception.100
Unlike	 the	 Shi’a,	 the	 Kurds	 proved	 themselves	 a	 very	 united	 force,	 quite

remarkable	 given	 the	 recent	 history	 of	 internecine	 bloodshed.	 The	 rupture
between	the	PUK	and	the	KDP	had	healed	fully.	To	the	extent	Kurdish	divisions
existed,	they	were	so	well	concealed	by	the	Kurdish	negotiators	themselves	that
it	 was	 quite	 difficult	 for	 any	 outsiders	 to	 detect	 them.	 In	 the	 words	 of	 al-
Istrabadi,	 respecting	 the	 Kurdish	 positions	 during	 the	 interim	 constitution
negotiations,	but	equally	true	as	to	constitutional	drafting:
The	 Kurdish	 parties	 thus	 came	 into	 the	 constitutional	 process	 with	 a	 very	 high	 degree	 of	 cohesion
amongst	themselves.	Whatever	the	competing	political	and	economic	ambitions	between	the	two	groups,
the	 KDP	 and	 PUK,	 might	 have	 been,	 they	 were	 set	 aside	 during	 this	 period.	 Whatever	 political
differences	existed	between	 the	 two	principal	parties,	 they	were	 largely,	 though	not	entirely,	opaque	 to
outsiders.	 The	 Kurds	 thus	 presented	 a	 strong	 and	 united	 political	 front	 throughout	 the	 constitutional
negotiations.101

Sunni	Nationalism
We	are	saying	if	federalism	is	going	to	be	approved	now,	it	will	be	the	destruction	of	Iraq.
—Saleh	Mutlaq

If	 the	 contemporary	 Iraqi	 Shi’i	 movements	 might	 be	 distinguished	 by	 their
commitments	to	majoritarianism,	persecution	legends,	and	a	willingness	to	allow
juristic	authorities	to	play	an	important	state	role,	and	the	Kurds	by	their	desire
for	broad	autonomy	combined	with	a	greater	interest	in	a	secular	state,	then	the



primary	 Sunni	 ideological	 commitment	 was	 profoundly	 nationalistic	 in
character.	 The	 same	 nationalism	 is	 in	 many	 ways	 found	 among	 Iraq’s	 urban,
secular	Shi’a	as	well	(hence	the	leadership	of	the	Sunni-dominated	Iraqiya	list	by
a	 Shi’i	 nationalist,	 Ayad	 Allawi),	 but	 it	 is	 plainly	 found	 in	 much	 greater
abundance	among	the	Sunnis.
Nationalism	 is	 deeply	 rooted	 in	 historically	 Sunni-dominated	 Iraq.	 Iraqi

political	 history	 is	 replete	 with	 parties	 of	 one	 sort	 or	 another	 that	 reflect
nationalist	sentiment,	primarily	of	the	pan-Arab	variety.102	Iraqi	nationalism	did
exist	as	well,	in	the	form	of	the	National	Democratic	Party	and	later	through	the
political	ideology	of	Abdul	Kareem	Qasim,	who	led	the	1958	revolution	against
the	monarchy.103	In	fact,	nearly	all	the	post-1958	political	movements	in	Iraq	in
which	 Sunnis	 dominated	 were	 nationalist	 in	 one	 form	 or	 another.	 Both
contenders	for	power	after	the	1958	revolution,	Abdul	Rahman	‘Arif,	the	deputy
prime	minister,	 and	Qassim,	 the	premier,	were	nationalists	of	 a	 sort.104	 ‘Arif’s
nationalism,	 which	 proved	 ascendant,	 at	 first	 received	 the	 support	 of,	 but
ultimately	 was	 supplanted	 by,	 the	 Ba’ath,	 which	 was	 itself	 a	 nationalist,	 pan-
Arab	movement.105	Arab	or	Iraqi	nationalism	was	thus,	in	one	form	or	another,
the	dominant	Sunni	political	tendency	for	more	than	five	decades.106
As	 ardent	 nationalists,	 and	 often	 Arab	 nationalists,	 the	 Sunni	 elite	 were

historically	deeply	suspicious	of	 regional	 loyalties	 as	presenting	a	 threat	 to	 the
nation.	They	sought	broadly	to	subvert	regionalist	tendencies	in	favor	of	creating
a	homogenized	national	identity	that	would	locate	Iraq	as	part	of	a	core,	broader
Arab	community.	The	notion	of	embracing	cultural	particularism	as	a	means	of
forging	national	identity	was	not	at	all	popular	with	them.107	Particularism	was	a
recipe	 for	 national	 division	 under	 this	 predominant	 view.	Hence,	 for	 example,
the	 architect	 of	 Iraq’s	 modern	 education	 system,	 Sati	 al-Husri,	 a	 very	 strong
Arab	 nationalist,	 envisaged	 using	 public	 education	 as	 means	 of	 creating	 a
national,	 political,	 and	 cultural	 identity	 to	 which	 regional	 interests	 would	 be
subordinated.108	As	 such,	Husri	opposed	 the	 spreading	of	 secondary	education
and	teacher	training	institutes	to	the	provinces,	precisely	because	the	majority	of
those	 trained	 and	 training	 in	 such	 provincial	 institutions	 would	 belong	 to
individual	 sectarian	 communities,	 thereby	 diluting	 the	 cultural	 and	 technical
hegemony	 that	 Sunni-dominated	 Baghdad	 sought	 over	 the	 matter	 of
education.109	 In	 Husri’s	 view,	 permitting	 Hilla	 to	 train	 its	 own	 teachers,	 and
Mosul	to	train	its	teachers,	would	be	a	“strengthening	of	sectarianism.”
Husri’s	approach	remained	state	policy	for	decades,	neutralizing	the	influence

of	both	Shi’i	ministers	of	education	and	British	advisers.110	It	also	demonstrated



well	 the	 extent	 to	 which	 centralism,	 and	 the	 concomitant	 suppression	 of
heterodox	ideas	promoted	by	Shi’i	and	Kurd	alike,	dominated	the	historic	Sunni
conception	of	the	state.111	Naturally,	 these	measures,	along	with	accompanying
efforts	 to	 reduce	 the	 use	 of	 colloquial	 Arabic	 common	 in	 Iraq’s	 south	 and
discourage	 the	 use	 of	 Kurdish	 altogether,112	 generated	 resentment	 in	 both	 the
Shi’i	 and	 the	 Kurdish	 communities,	 which	 helps	 to	 further	 explain	 their
traditional	alienation	from	Baghdad.	It	also	helps	to	explain	precisely	why	Yasin
al-Hashimi	was	so	intent	on	banning	Husseini	rituals	throughout	Iraq’s	south.113
These	rituals	were	precisely	the	type	of	Shi’i	particularism	that	 the	Sunnis	had
considered	so	inimical	to	fostering	national	consciousness	and	state	unity.
Of	course,	 the	 idea	of	 a	 centralist,	Arabist	 authority	 is	not	only	normatively

appealing	but	instrumentally	convenient	for	a	Sunni	elite.	After	all,	the	Arabs	as
a	whole,	 beyond	 Iraq,	 are	 overwhelmingly	 Sunni.	Nevertheless,	 it	 would	 be	 a
mistake	to	assume	that	Sunni	nationalism	is	somehow	predominantly	driven	by
material	and	 instrumental	 concerns.	 It	 is	 not.	As	 such	 it	 cannot	 be	 done	 away
with,	 and	 the	 Iraqi	 state	 safely	 partitioned	 into	 self-ruling	 subunits,	 so	 long	 as
Sunnis	 are	 given	 a	 fair	 share	 of	 the	 resources	 of	 the	 state.114	 Throughout
constitutional	 crises	 as	 they	 have	 unfolded	 in	 Iraq,	 from	 mosque	 pulpits	 and
parliamentary	 sessions	 alike,	 Sunni	 leaders	 have	 repeatedly,	 in	 many	 cases
emotionally,	 described	 autonomy	 as	 a	 form	 of	 national	 annihilation,	 a
catastrophe	for	that	reason	alone,	without	mention	of	material	consequences.115
As	with	the	Shi’i	attachment	to	democracy,	the	Sunni	attachment	to	the	historic
Iraqi	 nation	 is	 deeply	 and	 fundamentally	 normative	 even	 as	 it	 is	 also
instrumentally	advantageous.
This	 strong	 predisposition	 toward	 centralism	 is	 hardly	 an	 unusual	 state	 of

affairs	as	concerns	nationalist	movements	on	a	global	scale.	The	Spanish	rightist
nationalist	 coalitions,	 the	 AP	 and	 the	 UCD,	 were	 the	 most	 resistant	 to	 the
creation	 of	 autonomous	 regions	 in	 Spain,	 largely	 following	 Franco’s	 deeply
nationalist	and	centralist	tendencies.116	Nationalist	rhetoric	is	frequently	invoked
in	 Turkey	 as	 a	 justification	 for	 refusing	 the	 Kurds	 substantial	 autonomy,
including	 language	 rights.117	 Fears	 of	 national	 division	 drive	 Chinese	 policies
respecting	potential	autonomy	for	its	own	minority	regions.118	Just	as	any	one	of
those	movements	would	not	have	identified	their	objections	to	autonomy	on	the
basis	of	resource	division	or	material	gain,	indeed	they	would	be	offended	by	the
very	 suggestion	 that	 their	 romantic	 commitment	 to	 the	 nation	 could	 be
“purchased”	 by	 way	 of	 a	 different	 resource	 division,	 so	 Iraq’s	 Sunnis	 have
generally	remained	committed,	firmly	and	without	reservation,	 to	 the	notion	of
the	single,	centralized	Iraqi	state.



Yet	if	the	Sunnis	were	strongly	united	in	their	commitment	to	the	Iraqi	nation
as	an	indivisible	whole,	 they	were	divided	as	 to	 their	commitments	 to	Islam	in
politics.	 Clearly,	 for	 example,	 there	 were	 Islamist	 groups,	 such	 as	 the	 Iraqi
Islamic	 Party,	 that	 sought	 a	 prominent	 role	 for	 Islam	 in	 some	 form.	 More
strongly	nationalist	forces,	led	by	figures	such	as	Saleh	Mutlaq,	plainly	preferred
a	more	 secular	course.	Division	on	 these	points	was	quite	apparent	 throughout
negotiations,	as	the	succeeding	chapters	make	clear.

The	Necessity	of	the	Incomplete	Bargain
To	summarize,	then,	the	Shi’a	sought	a	state	that	would	be	governed	according
to	strict	majoritarian	principles,	without	any	sort	of	mechanism	or	formula	 that
might	ensure	the	minorities	a	meaningful	voice.	They	also	remained	committed
not	only	to	a	state	where	Islam	played	an	important	role	but	also	one	where	the
jurists	of	Najaf	played	a	premier	role	in	articulating	Islamic	doctrine.	The	Kurds
were	far	more	secular,	but	more	important	were	committed	to	the	preservation	of
their	 own	 autonomous	 region,	 with	 maximum	 separation	 from	 Baghdad.	 The
Sunnis	believed	 fervently	 in	a	 single,	 centralized	nation-state,	 the	one	 that	had
existed	 for	 nearly	 a	 century.	 They	 viewed	 regionalism,	 sectarian	 division,	 and
identitarian	commitment	as	vital	threats	to	national	unity.
From	 these	 descriptions,	 the	 problems	 in	 creating	 a	 single	 harmonious

constitutional	design	should	be	clear.	Given	the	vast	differences	in	opinions	and
outlook,	 derived	 from	 at	 least	 decades	 of	 modern	 history,	 if	 not	 more,	 two
options	 presented	 themselves.	 The	 first	 involved	 a	 forced	 imposition	 of	 one
vision	 onto	 one	 or	 more	 identitarian	 groups	 that	 found	 it	 deeply	 distasteful,
engendering	 their	 permanent	 opposition	 to	 the	 constitution.	 By	 and	 large,
fortunately,	this	was	avoided.
The	other	option	was	 the	creation	of	an	 incomplete	constitution,	 through	the

liberal	use	of	capacious	text.	The	constitution	would	have	to	be	specific	enough
to	govern	and	meaningfully	constrain	state	activity	at	least	in	some	contexts,	and
to	act	as	a	unifying	symbol	for	the	nation,	while	at	the	same	time	general	enough
to	provide	opportunities	to	develop	consensual	constitutional	constructions	in	the
future	 on	 matters	 of	 irreconcilable	 division.	 Under	 this	 approach,	 difficult
decisions	over	which	consensus	would	 take	 time	 to	 develop	 could	 then	 be	 put
off,	 to	 be	 dealt	 with	 incrementally	 over	 time.	 This	 was	 the	 path	 ultimately
adopted	 for	 the	 most	 part,	 combined	 with,	 it	 must	 be	 noted,	 both	 broad	 US
support	and	broad	US	effort	to	achieve	subsequent	reconciliation.
The	next	chapter	describes	in	some	detail	the	constitutional	negotiations,	and

the	means	by	which	solutions	were	reached,	and	contentious	matters	deferred,	on



major	points	of	division	between	the	identitarian	communities.



CHAPTER	THREE

The	Capacious	Framework	Text

The	 previous	 chapter	 outlined	 the	 generally	 incompatible	 political	 and
ideological	 commitments	 of	 Iraq’s	 three	 principal	 communities	 respecting	 the
nature	 of	 the	 Iraqi	 state.	 The	 chapter	 also	 set	 forth	 the	manner	 in	which	 such
commitments	 arose	 from	each	community’s	 respective	historical	 conception	of
its	own	particular	identity.	This	chapter	describes	how	these	incompatible	visions
manifested	themselves	in	a	series	of	specific,	intractable	constitutional	disputes,
and	how	such	disputes	were	largely,	albeit	not	entirely,	addressed	through	resort
to	capacious	and	incomplete	text.
The	substantive	areas	of	constitutional	division	are	relatively	easy	to	describe.

They	fall	into	the	following	five	categories:
1.	Federalism,
2.	The	role	of	Islam	in	the	state,
3.	De-Baathification	(relating	to	the	treatment	of	individuals	who	were	or	are	members	of	the	Ba’ath
Party,	banned	since	2003),
4.	The	use	of	the	president	and/or	a	second	legislative	house	as	a	potential	counterbalance	to	the
majoritarian	impulses	of	Iraq’s	lower	legislative	house,	and
5.	The	future	of	Kirkuk	and	other	“disputed”	territories.

Each	of	 these	 issues	will	be	discussed	below,	along	with	 their	connection	 to
the	 core	 political	 and	 ideological	 commitments	 of	 the	 competing	 identitarian
communities.	Before	doing	so,	however,	an	initial	note	on	the	drafting	process	is
necessary	 as	 contextual	 background.	 This	 background	 also	 has	 the	 benefit	 of
offering	 a	 greater	 understanding	 on	 the	 types	 of	materials	 and	 information	 on
which	I	relied	to	complete	this	chapter	and	the	next.

Overview	of	the	Drafting	Process
The	bulk	of	the	final	text	of	the	Iraq	Constitution	was	drafted	in	a	relatively	short
three-month	period	in	the	summer	of	2005.	The	fifty-five-member	Constitutional
Committee	 responsible	 for	 producing	 the	 draft	 was	 formed	 by	 the	 interim
legislature,	 the	 Transitional	 National	 Assembly,	 on	 May	 10,	 2005.1	 The
committee	 began	 its	work	 in	 earnest	 at	 the	 start	 of	 June,	when	 it	 divided	 into
seven	 subcommittees,	 each	 responsible	 for	 one	 of	 the	 originally	 contemplated



seven	sections	of	the	constitution.2	Around	the	beginning	of	July,	largely	through
US	 intervention,	 fifteen	 voting	 Sunni	 members	 were	 brought	 onto	 the
Constitutional	Committee,	and	ten	nonvoting	Sunni	advisers	likewise	joined.3
The	work	of	the	subcommittees	came	to	an	end	by	the	end	of	July.	At	the	start

of	August,	 the	 outstanding	 disputes,	 and	 there	were	many,	 were	 dealt	 with	 in
what	was	known	as	the	“political	kitchen,”	composed	of	the	leaders	of	the	Shi’i
and	 Kurdish	 communities.4	 It	 was	 also	 around	 this	 time	 that	 the	 Sunnis
abandoned	the	constitutional	negotiations	entirely.5
In	theory,	under	the	rules	of	the	interim	constitution,	the	final	constitution	was

supposed	 to	 have	 been	 written	 by	 August	 15.6	 The	 political	 kitchen	 had	 not
finished	its	negotiations	by	then,	however,	and	as	a	result,	the	interim	legislature
granted	two	extensions	to	the	deadline	on	August	22	and	25,	neither	authorized
by	the	interim	constitution.	The	interim	legislature	then	voted	on	the	constitution
on	August	 28,	 though	 changes	were	made	 subsequent	 to	 that	 and	 a	 later	 draft
declared	 final	on	September	13.7	Even	 then,	 the	draft	was	 in	 fact	 not	 final,	 as
two	very	 important	 changes	were	made	 in	October	 just	 before	 the	 referendum
approving	the	constitution,	so	near	in	time	that	they	did	not	appear	on	the	printed
referendum	ballots	that	contained	the	balance	of	the	constitution’s	text.8	The	two
changes	were	 the	addition	of	 the	Article	142	drafting	process,	discussed	 in	 the
opening	 pages	 of	 this	 book,	 and	 revisions	 to	 the	 provisions	 respecting	 de-
Baathification.	 The	 latter	 changes	 are	 discussed	 later	 in	 this	 chapter	 in	 the
section	devoted	to	de-Baathification.
All	 the	 invaluable	material	 gathered	 during	 this	 entire	 process	 is	 stored	 (or

was	stored	as	of	March	of	2010)	 inauspiciously	 in	 the	parliamentary	offices	of
the	chair	of	the	original	Constitutional	Committee,	Sheikh	Humam	Hamoudi.	All
relevant	 papers	 are	 carefully	 filed	 in	 dozens	 of	 three-hole	 notebooks	 stacked
neatly	on	a	series	of	shelves	 inside	a	 tiny,	hidden	storage	 room	 in	 the	sheikh’s
private	 office—just	 behind	 a	 sofa	 where	 he	 greets	 dignitaries.	 As	 might	 be
obvious	by	their	placement,	the	materials	are	not	for	public	viewing,	and	so	far
as	I	am	aware,	I	am	one	of	the	few	people	beyond	the	staff	of	Sheikh	Hamoudi
who	has	been	permitted	to	review	them	at	length—with	important	conditions.	I
could	look	at	them	exclusively	inside	the	sheikh’s	parliamentary	chambers,	with
no	copies	permitted,	and	the	material	had	to	be	returned	to	the	storage	room	by
day’s	end.9
This	material	may	be	subdivided	into	three	separate	types	of	documentation.

First,	there	are	meeting	minutes.	Some	of	the	subcommittees,	in	particular	those
responsible	 for	 drafting	 Sections	 1	 and	 2	 of	 the	 constitution,	 have	 substantial
levels	 of	minutes	 that	 offer	 unique	 perspectives	 of	 different	 figures	 during	 the



actual	negotiations.	Other	subcommittees	have	far	fewer	recorded	minutes,	with
almost	no	useful	information	contained	in	them.
The	 second	 type	 of	 material	 is	 a	 series	 of	 sporadic	 memoranda,	 policy

statements,	and	expert	reports	written	by	various	outside	sources	that	are	helpful
in	 providing	 a	 broader	 understanding	 of	 the	 positions	 of	 various	 interest	 and
identitarian	 groups.	 Unfortunately,	 however,	 this	 documentation	 was	 only
present,	 and	useful,	 in	 some	 instances.	While	 it	 appears	 that	many	groups	 and
outside	 experts	were	permitted	 to	 speak	 to	 the	Constitutional	Committee,	 their
visible	role	appears	slight.	Even	more	prominent	international	agents,	including
the	US	Embassy	and	the	United	Nations,	make	no	obvious,	visible	appearance	in
the	documentary	record,	even	if	their	influence,	according	to	those	involved,	was
certainly	felt	at	times	behind	the	scenes.
By	far	the	bulk	of	the	surviving	constitutional	negotiation	material,	however,

is	 drafts	 and	 individual	 comments	 thereon	 issued	 by	 each	 subcommittee	 (and,
later,	 when	 the	 work	 of	 the	 subcommittees	 ended,	 the	 political	 kitchen)	 that
evolved	day	by	day	in	a	fashion	that	was	decidedly	nonlinear.	Changes	would	be
proposed,	 incorporated,	 and	 dropped,	 and	 then	 often	 reappear,	 frequently	 in
varied	 form,	 in	 entirely	 different	 places	 and	 times,	 making	 the	 process	 of
tracking	 such	 changes	 chronologically	 challenging,	 and	 in	 some	 cases	 all	 but
impossible.	Adding	complication	is	the	fact	that,	for	reasons	that	I	must	assume
are	 deliberate,	 the	 vast	 majority	 of	 comments	 were	 made	 by	 individuals	 who
were	unwilling	to	sign	their	name	to	them.	Some	rather	important	figures	within
Iraqi	 law	 and	 politics	 admiringly	 and	 courageously	 showed	 no	 such	 concern
respecting	 identification,10	 but	 they	were	merely	 the	 exception	 that	 proved	 the
rule.	 The	 result	 is	 a	 bewildering	 array	 of	 competing	 drafts	 and	 anonymous
comments	that	number	well	into	the	hundreds.
This	 is	 the	 first	 work	 that	 makes	 use	 of	 all	 such	 material,	 which	 is	 quite

important	 for	 understanding	 precisely	 how	 negotiations	 proceeded.	While	 it	 is
true	 that	 some	 drafts	 were	 leaked	 to	 the	 media	 at	 various	 times	 during	 the
negotiations,	 those	 reflected	 only	 a	 particular	 view	 of	 particular	 actors	 at	 a
particular	 time	 and	 are	 therefore	 of	 limited	 use.	Unfortunately,	 until	 this	 time,
commentators	 have	 been	 forced	 to	 rely	 on	 those	 unrepresentative	 and
strategically	leaked	drafts.11
Moreover,	 to	assist	 in	 the	process	of	understanding	 the	multiplicity	of	drafts

and	the	comments	made	thereon	by	negotiators,	I	spoke	extensively	with	several
relevant	members	of	the	Constitutional	Committee	and	their	close	advisers.	This
was	 not	 difficult,	 as	 the	membership	 of	 the	Constitutional	Committee	 and	 the
Constitutional	Review	Committee	(on	which	I	served)	largely	overlap.	The	chair



of	 the	 Constitutional	 Committee,	 Sheikh	 Hamoudi,	 was	 also	 the	 chair	 of	 the
Constitutional	Review	Committee.	The	Da’wa	Party,	the	other	main	component
of	the	UIA	at	the	time,	remained	represented	by	two	of	its	earlier	negotiators,	Ali
al-Allaq	 and	Abbas	 al-Bayati.	 Dr.	Hasan	 al-Yasiri	was	 the	 primary	 drafter	 for
both	committees	as	well.	Even	where	 there	was	no	overlap,	positions	could	be
understood	 from	 conversations	 with	 successors.	 Newcomers	 such	 as	 Sunni
representative	 Salim	 al-Jibouri	 were	 quite	 close	 to	 original	 members—Jibouri
was	generally	known	as	Ayad	al-Samara’i’s	right-hand	man,	and	Samara’i	was	a
key	Sunni	 representative	during	 the	original	 drafting.	Through	 these	 and	other
meetings	 and	 interviews,	 I	 have	 sought	 to	 fill	 any	 gaps	 in	 the	 documentary
record	and	develop	a	more	comprehensive	picture	of	what	precisely	 transpired
during	the	three	months	of	drafting.
With	this	background	in	mind,	I	turn	now	to	the	substantive	areas	of	dispute.

Federalism
From	chapter	2,	 it	 should	 be	 clear	 that	 the	 extent	 to	which	 the	 state	would	 be
centralized	 or	 allow	 for	 the	 development	 of	 autonomous	 regions	 would	 be	 a
contentious	 one	 within	 Iraq.	 The	 nation’s	 three	 identitarian	 communities	 had
quite	 disparate	 visions,	 and	 each	was	 deeply,	 politically	 committed	 to	 its	 own
vision	given	its	own	unique	history	with	and	relationship	 to	 the	Iraqi	state.	On
the	 one	 hand	 were	 the	 Kurds,	 suspicious	 of	 Baghdad,	 having	 suffered	 at	 the
hands	of	every	Arab	regime	that	had	existed	in	Iraq	and	desirous	of	maintaining
maximum	 autonomy	 in	 a	 federalized	 and	 weak	 state.	 On	 the	 other	 were	 the
Sunnis,	 who	were	 attached	 to	 the	 centralized,	 historic	 state	 that	 was	 Iraq	 and
who	 regarded	 regionalist	 affinities	 and	 loyalties	 as	 severely	 antagonistic	 to	 the
development	of	a	singular	national	consciousness.	Finally,	there	were	the	Shi’a,
internally	divided	on	the	question,	though	few	knew	it	at	the	time.	Most	regarded
the	Shi’a	as	only	marginally	less	federalist	than	the	Kurds.	This	is	because	ISCI
had	 made	 clear	 that	 it	 saw	 the	 possibility	 of	 region	 formation	 as	 one	 of
fundamental	 fairness	 with	 the	 Kurds,	 and	 ISCI	 controlled	 the	 UIA.	 As	 such,
commentators	 and	 participants	 at	 the	 time	 had	 all	 assumed	 that	 the	 Shi’a
generally	 adhered	 to	 this	 ISCI	 vision,	 thereby	 describing	 it	 as	 a	 “Shi’i”
demand.12
Fortunately,	entering	the	negotiations,	there	was	one	area	of	agreement	whose

importance	 could	 not	 be	 gainsaid,	 and	 this	 was	 the	 granting	 of	 substantial
autonomy	to	the	Kurdish	region	as	it	existed.	In	Istrabadi’s	words,
No	one	wanted	to	turn	back	the	clock	and	reassert	centralized	control	over	Iraqi	Kurdistan,	a	suggestion
that	would	have	been	totally	unacceptable	to	the	Kurdish	leadership	and	to	the	rank-and-file	in	the	region.



.	.	.	[T]he	Kurdish	leadership	was	effectively	offering	the	reintegration	of	Iraqi	Kurdistan	into	the	rest	of
the	country	on	the	condition	that	a	federal	arrangement	would	be	enshrined	in	the	new	Constitution.13

On	the	part	of	the	Sunnis	in	particular,	this	concession	was	certainly	grudging,
but	 real.14	 They	were	 as	 aware	 as	 any	 that	 Iraq	was	 in	 no	 position	 to	 contest
Kurdish	autonomy	within	 the	borders	of	 the	de	 facto	mini-state	 the	Kurds	had
controlled	since	1991.15	Given	that	 the	 idea	of	autonomy	was	so	deeply	rooted
among	 the	 Kurds,	 and	 formed	 so	 core	 a	 political	 commitment,	 that	 it	 is
unimaginable	that	it	could	have	been	bargained	away,	this	effectively	meant	that
the	 matter	 of	 Kurdish	 quasi-independence	 was	 a	 fait	 accompli	 before
negotiations	even	began.
Yet	 even	 if	 there	was	 broad	 agreement	 on,	 or	 at	 least	 acquiescence	 to,	 this

point,	there	was	little	agreement	on	anything	else.	The	disputes	over	 federalism
may	 be	 divided	 into	 several	 subsections,	 each	 of	 which	 is	 important	 to
understanding	the	contours	of	the	debate.	These	are	the	following:
•	the	jurisdiction	of	the	central	government,
•	the	jurisdiction	of	the	autonomous	regions,
•	the	jurisdiction	of	existing	provinces	not	in	autonomous	regions	vis-à-vis	the	central	government,	and
•	the	ability	of	existing	provinces	to	become	autonomous	regions	or	merge	to	become	a	single
autonomous	region.

The	 Kurds	 and	 ISCI	 on	 the	 one	 hand	 continued	 to	 push	 for	 a	 deeply
regionalized	state	with	a	weak	government	in	Baghdad,	with	minimal	duties	and
severely	circumscribed	jurisdiction.	There	would	be,	at	least	over	the	long	term,
no	 “provinces”	 within	 this	 state	 such	 as	 those	 that	 currently	 existed	 in	 Iraq.
There	would	 be	 only	 autonomous	 regions,	 of	 near-independent	 status.	On	 this
vision	they	were	challenged,	quietly,	by	more	centralist	members	of	the	UIA,	but
ferociously	by	the	Sunnis,	for	whom	this	was	the	equivalent	of	an	annihilation	of
the	very	nation-state	they	had	spent	the	last	century	dedicated	to	developing,	and
within	which	they	had	spent	endless	time	and	effort	to	create	a	sense	of	national
consciousness.	 The	 Sunnis	 sought	 a	 strong	 central	 government	 with	 broad
jurisdiction	and	a	single	autonomous	region,	that	of	Kurdistan,	within	prescribed
boundaries	whose	 autonomy	was	 real	 but	 strictly	 delimited.	 For	 the	 Sunnis,	 it
was	thus	a	core	political	commitment	that	the	provinces	as	they	existed	would	be
no	more	 independent	of	Baghdad	 than	 they	ever	had	been,	which	 is	 to	say	not
independent	 at	 all.	 They	 would	 merely	 be	 administrative	 extensions	 of	 the
centralized	state	and	entirely	subject	to	Baghdad’s	command.
Only	 capacious	 and	 indeed	 contradictory	 text	 could	 bridge	 this	 very

significant	 divide,	 and	 it	 was	 used	 in	 abundance,	 as	 is	 revealed	 in	 a	 detailed
discussion	of	each	area	of	contention	surrounding	federalism	as	set	forth	below.



Jurisdiction	of	the	central	government
The	jurisdiction	of	Iraq’s	central	government	was	debated	in	two	different	parts
of	the	constitution.	The	first	was	Section	3,	which	describes	 the	relationship	of
the	branches	of	the	central	government	to	each	other.	The	second	was	Section	4,
which	sets	forth	central	jurisdiction	vis-à-vis	that	of	the	provinces	and	regions.
Interestingly,	 the	 leading	 Shi’i	 representatives	 for	 Section	 3—Thamer

Ghadhban	 and	 Nouri	 al-Maliki16—were	 longtime	 Da’wa	 members	 and	 deep
opponents	 of	 the	 type	 of	 highly	 confederalized	 Iraq	 that	 the	Kurds,	 and	 ISCI,
were	 proposing.17	 On	 this	 point,	 they	 were	 fully	 aligned	 with	 the	 Sunni
nationalists.	 Their	 preferences	 for	 a	 strong	 central	 government	 with	 broad
jurisdiction	became	rather	obvious	 immediately,	when	 the	Kurds	first	proposed
that	 the	 following	 language	be	 inserted	 respecting	 the	 jurisdiction	of	 the	 lower
legislative	house,	the	Council	of	Representatives:18

The	right	to	recommend	bills	to	the	Council	of	Representatives,	over	the	matters	limited	as	set	forth	in
Article	__	(the	powers	of	the	Federal	Government)	of	this	Constitution,	shall	be	restricted	to	the	Council
of	Ministers	 or	 25	members	 of	 the	 Council	 of	 Representatives	 or	 one	 quarter	 of	 the	members	 of	 the
Council	of	Regions.	[Parenthetical	phrase	and	blank	in	original.]

Written	 in	 this	 way,	 bills	 could	 come	 exclusively	 from	 the	 three	 sources
described,19	and	such	bills	had	to	be	those	set	forth	in	the	delineated	powers	of
the	federal	government	in	Section	4.	This	has	two	consequences.	The	first	is	that
it	makes	the	work	of	the	Council	of	Representatives	in	enacting	legislation	rather
difficult,	as	the	whole	notion	of	legislative	committees	is	not	mentioned,	and	in
any	event	there	would	be	no	point	to	them	unless	they	could	introduce	a	bill	that
had	 twenty-five	 cosponsors.	 This	 matter	 need	 not	 be	 discussed	 at	 length.	 It
involves	a	question	of	executive	against	legislative	power	rather	than	the	balance
of	 central	 against	 regional	 jurisdiction.	 Thus,	 it	 does	 not	 relate	 to	 the	 more
central	areas	of	dispute	among	the	competing	identitarian	communities.20
The	 second	 consequence	 of	 the	 Kurdish	 proposal	 is	 that	 it	 seems	 to	 limit

national,	 legislative	 jurisdiction	 to	 whatever	 Section	 4	 might	 describe	 as
belonging	 to	 the	 central	 government.	 There	 was	 some	 sense	 to	 this	 in	 that
Section	4	was	supposed	to	lay	out	the	respective	powers	of	center,	province,	and
region.	Yet	it	did	not	remain	thus	throughout	negotiations.	Between	the	desire	of
the	 federalists	 to	 strictly	 delimit	 national	 jurisdiction	wherever	 they	 could	 and
the	desire	of	the	centralists	to	expand	it	wherever	they	could,	some	debate	arose
in	Section	3	on	the	same	topic.21	Thus,	for	example,	at	the	start	of	the	political
kitchen,	 the	 relevant	 provision	 first	 introduced	 by	 the	 federalist	 Kurds,	 and
amended	by	the	centralist	Shi’a	and	Sunnis,	read	as	follows.



The	Council	of	Representatives	shall	have	competence22	over	the	following	matters:
1.	the	drafting	of	national	legislation	mentioned	in	Section	4;
2.	laws	related	to	crime	and	punishment;
3.	consideration	of	bills	submitted	by	the	president,	the	prime	minister,	twenty-five	members	of	the
Council	of	Representatives,	or	a	relevant	committee	of	the	Council	of	Representatives.

This	 would	 seem	 to	 suggest	 that	 Section	 4	 would	 not	 authorize	 the	 central
government	to	draft	laws	respecting	crime	and	punishment,	but	that	the	national
legislature	 would	 still	 somehow	 have	 competence	 over	 their	 enactment	 in
Section	 3.	 Related	 proposals	 specified	 in	 some	 detail	 what	 the	 reference	 to
Section	 4	 in	 this	 draft	 article	 was	 by	 specifically	 repeating	 that	 section’s
jurisdictional	 conditions.	 Others	 narrowed	 the	 scope	 of	 the	 criminal	 and	 civil
laws	 that	 could	 be	 enacted	 (for	 example,	 limited	 to	 establishing	 civil	 and
criminal	liability	of	officers	of	the	federal	government,	or	the	executive	branch
thereof).	Still	other	proposals	altered	the	language	of	subsection	(3)	to	narrower
or	broader	formulations	as	well.
Ultimately,	subsection	(3)	was	moved	elsewhere	so	that	it	no	longer	related	to

legislative	 competence,	 only	 process.	 Those	 forces	 seeking	 the	weaker	 central
government	and	suspicious	of	Baghdad,	most	notably	the	Kurds	and	ISCI,	were
able	 to	 remove	 subsection	 (2)	 as	 well.	 Yet	 subsection	 (1)	 did	 move	 in	 the
centralist	direction,	with	the	removal	of	any	reference	to	Section	4.	In	the	final
version	of	 legislation,	reflecting	what	appears	 to	be	a	genuine	bargain	between
the	Kurds	 on	 the	 one	 hand	 and	 the	 centralist	 forces	 (whether	Da’wa	 or	 Sunni
nationalist)	on	the	other,	the	central	government	has	the	power	to	“enact	national
legislation,”	 with	 no	 reference	 either	 to	 a	 limitation	 in	 Section	 4,	 or	 to	 any
explicit	 expanded	 powers	 beyond	 those	 of	 Section	 4,	 such	 as	 laws	 relating	 to
crime	and	punishment.23
The	 debate	 over	 central	 government	 jurisdiction	 in	 Section	 4	 proved	 even

more	divisive,	as	 that	section	dealt	more	straightforwardly	with	 the	exercise	of
central	 government	 power.	 That	 section	 lists	 particular	 powers	 of	 the	 central
government	in	Article	110,	and	the	debates	were	with	respect	to	two	matters.
The	 first	 was	 obvious	 enough,	 and	 concerned	 the	 powers	 that	 should	 be

specifically	enumerated	as	belonging	to	the	central	government.	Clearly,	forces
eager	to	see	a	centralized,	Baghdad-led	state	emerge	once	again	in	Iraq	favored	a
broad	 set	of	powers.	Those	more	 suspicious	of	Baghdad	historically,	primarily
the	Kurds	and	ISCI,	sought	sharply	delineated	powers.
Thus,	 the	 centralists	 developed	 a	 significant	 list	 of	 powers	 that	 drew	 on

foreign	 example.	 Dr.	 Hasan	 al-Yasiri	 sought	 to	 include	 not	 only	 interstate
commerce	 but	 also	 what	 in	 US	 jurisprudence	 would	 be	 described	 as	 the



“channels	 of	 interstate	 commerce”24—among	 them	 railroads,	 ports,	 airports,
highways,	and	waterways—specifically	citing	the	American	example.	His	hope,
expressed	to	me,	was	that	 the	central	government	in	Iraq	would	prove	to	make
broad	 use	 of	 its	 enumerated	 powers,	 as	 the	 federal	 government	 in	 the	 United
States	did.	In	so	doing,	Dr.	al-Yasiri	clearly	aligned	himself	with	the	centralists
on	 this	 point.	 Other	 proposed	 powers	 included	 education,25	 mail,	 antiquities,
investment,	 the	census,	 and	 economic	policy.	By	 the	 end	of	 the	discussions	 in
early	 August,	 the	 potential	 list,	 which	 was	 included	 in	 various	 drafts	 (and
conspicuously	absent	in	others),	included	the	following:
1.	The	drawing	up	of	policies	concerning	foreign	relations	and	diplomatic	representation	and	negotiating,
signing,	and	ratifying	international	conventions	and	treaties;
2.	The	drawing	up	of	international	economic	policy	and	policies	on	loans;
3.	The	establishment	and	implementation	of	national	security	policy	(including	the	creation	of	armed
forces	and	their	management	to	ensure	the	protection	of	and	guarantee	the	security	for	the	borders	of	the
country),	and	the	defense	of	Iraq,	and	the	guarding	of	the	borders;
4.	The	drawing	up	of	financial,	fiscal,	and	customs	policy,	the	issuing	of	currency,	and	the	organization	of
the	affairs	of	the	Federal	Central	Bank;
5.	The	establishment	of	a	public	budget	and	an	investment	budget;
6.	The	organization	of	the	matters	of	weights	and	measures;
7.	The	organization	of	affairs	concerning	citizenship,	naturalization,	and	residency,	and	the	right	of
political	asylum;
8.	The	drawing	up	of	telecommunications	and	mail	policy;
9.	The	conducting	of	a	census;
10.	The	management	of	oil	and	gas	resources;
11.	The	organization	and	administration	of	customs;
12.	The	establishment	of	the	channels	of	strategic	communication	and	their	organization,	such	as	the
railroads	and	the	highways	that	cross	over	more	than	one	region;
13.	The	drawing	up	of	policy	for	the	main	water	resources,	the	organization	of	the	matters	concerning
irrigation	and	dams	which	lead	to	the	Tigris	and	the	Euphrates;
14.	The	organization	of	the	main	sources	of	electricity;
15.	The	drawing	up	of	environmental	policy	to	protect	the	environment	from	pollution;
16.	The	drawing	up	of	national	health	policy;
17.	The	drawing	up	of	public	education	policy;
18.	The	drawing	up	of	policies	concerning	investment;
19.	The	administration	of	criminal	law	and	procedure;
20.	The	drawing	up	of	policies	relating	to	the	civil	service;
21.	The	organization	of	antiquities	policy;
22.	The	establishment	of	economic	development	policy;
23.	All	other	matters	relating	to	national	sovereignty	(as	determined	by	the	Federal	Supreme	Court).

Sporadic	recommendations	for	other	forms	of	federal	authority	also	appear	that



include	matters	of	national	emergency	(such	as	some	sort	of	animal	contagion)
or	the	administration	of	criminal	law	generally.
It	was	therefore	something	of	a	major	triumph	for	the	Kurds,	with	the	general

support	of	ISCI,	that	large	portions	of	this	list	were	removed,26	such	that	the	only
listed	powers	which	remain	are	the	first	ten	items	above	(in	slightly	varied	form),
along	with	 a	 right	 to	 plan	policies	 concerning	 international	waterways,	 though
not	waterways	internal	to	Iraq.	Even	among	the	first	ten,	some	limitations	were
imposed.	For	example,	 the	planning	of	 international	economic	policy	has	been
qualified	 by	 the	 addition	 of	 the	 phrase	 “related	 to	 national	 sovereignty.”	 The
vision	 of	 a	 state	 whose	 central	 powers	 were	 sharply	 limited	 in	 deference	 to
regionalist	preferences	and	aspirations	appeared	ascendant.
Yet	it	would	be	a	mistake	to	look	at	the	powers	alone	to	conclude	this,	for	the

second	part	of	 the	debate	over	Article	110	proved	 far	more	consequential.	The
centralist	 position	was	 not	 just	 that	 there	 should	 be	 a	 longer	 list,	 but	 that	 the
central	 government	 was	 one	 of	 general	 jurisdiction	 unlimited	 by	 the
enumeration.	 Read	 together	 with	 the	 successful	 attempt	 not	 to	 restrict	 the
legislative	 power	 in	 Section	 3	 to	 the	 enumerated	 powers	 in	 Section	 4,	 the
centralist	 claim,	 at	 least	 as	 the	 list	 became	 narrower,	 was	 that	 the	 purpose	 of
Article	110	was	 to	 set	 forth	 an	exclusive	 but	 not	 comprehensive	 list	 of	 federal
powers.	 In	 other	words,	 no	 subnational	 authority	 had	 any	 jurisdiction	 in	 these
areas,	but	the	national	government	had	concurrent	jurisdiction	beyond	them.	The
centralists	thus	preferred	language	in	Section	4	that	contained	no	limitation	at	all
respecting	 the	 enumerated	 powers,	 and	 the	 federalists	 preferred	 language	 that
made	absolutely	clear	that	the	powers	were	limited	to	those	listed.
Ultimately,	 the	 drafters	 settled	 on	 near-perfect	 ambiguity	 to	 balance	 these

competing	 visions.	 In	 perfect	 keeping	with	 federalist	 demands,	 they	 did	 add	 a
word	proposed	by	 the	 federalist	 forces	 that	 could	be	understood	 to	be	 limiting
the	 federal	powers	 to	 those	 listed	 in	Article	110.	Yet	 that	 same	word	could	be
read	 in	 the	centralist	 fashion	as	well.	The	root	of	 the	word	adopted	 is	 the	verb
hasara,	 which	 means	 “to	 limit,	 encircle,	 or	 surround”—which	 sounds	 like	 a
limitation,	 as	 the	 federalists	would	demand.	Yet	 particularly	 as	 an	 adjective	or
adverb	 it	 is	quite	often	used	 to	mean	“exclusive”	 rather	 than	“limited”;	hence,
Arab	 satellite	 channels	 frequently	 use	 the	 term	 to	 advertise	 an	 exclusive
interview	with	an	important	political	personality.	By	describing	the	interview	as
“surrounded”	or	“encircled,”	 they	mean	 that	no	other	channels	are	present,	 the
interview	 is	 exclusively	 theirs;	 it	 is	 not	meant	 in	 any	way	as	 limitation	on	 the
programming.	 That	 ultimately	 the	 formulation	 adopted	 to	 describe	 the
competencies	was	in	the	form	of	the	more	ambiguous	adjective	(al-ikhtisasat	al-



hasriya,	or	the	limited	[or	exclusive]	competencies)27	strongly	suggests	that	the
matter	was	not	intended	to	be	conclusively	decided	at	drafting	but	rather	left	for
later	construction.
The	 same	 ambiguity	 carries	 itself	 over	 to	Article	 115.	 That	 article	 contains

two	separate	provisions,	only	one	of	which	is	at	 issue	as	concerns	the	scope	of
the	federal	authority.	That	provision	indicates	that	“[a]ll	that	is	not	listed	within
the	 exclusive	 [or	 limited]	 competencies	 of	 the	 federal	 power	 is	 within	 the
authority	of	the	regions	and	the	provinces	not	formed	into	a	region.”	Reading	the
relevant,	 ambiguous	 phrase	 as	 “exclusive	 competencies,”	 the	 article	 would
merely	make	clear	that	both	provinces	and	regions	could	legislate	anything	that
was	not	squarely	within	the	powers	set	forth	in	Article	110.	If	the	relevant	phrase
is	 understood	 to	mean	 “limited	 competencies,”	 then	 this	 part	 of	Article	 115	 is
effectively	 the	 equivalent	 of	 the	 Tenth	 Amendment	 to	 the	 United	 States
Constitution.	 It	 reserves	 to	 the	 subnational	 units,	 province	 and	 region	 alike,
general	 police	 powers	 and	 grants	 the	 central	 government	 only	 specific
enumerated	powers	as	set	forth	in	Article	110.28
While	 this	 vagueness	 appears	 to	 have	been	 satisfactory	 enough	 to	 deal	with

the	 jurisdiction	 of	 the	 central	 government	 beyond	 the	 exclusive	 powers	 of
Article	110	as	a	general	matter,	a	more	elaborate	type	of	ambiguity	was	required
as	 to	oil	and	gas.	This	 is	because	 the	stakes	were	much	higher.	The	sale	of	oil
constitutes	about	95%	of	 Iraq’s	public	 revenue.29	As	a	 result,	 the	power	of	 the
purse	 between	 regions	 and	 center	 was	 ultimately	 a	 matter	 of	 control	 of	 the
revenue	distribution	from	Iraq’s	oil	fields.	Something	as	important	as	this	could
not	simply	be	left	 to	a	 later	determination	of	 the	proper	meaning	of	 the	Arabic
word	hasriya.	This	latter	approach	may	have	been	acceptable	as	to	other,	almost
negligible,	 forms	 of	 revenue	 that	 the	 government	 might	 receive,	 such	 as	 tax
revenue,30	but	oil	and	gas	were	of	considerably	more	moment.
As	 might	 be	 expected,	 the	 matter	 proved	 deeply	 contentious	 among	 the

disparate	 identitarian	 communities.	 The	 Sunnis,	 attached	 to	 the	 historic,
centralized	Iraqi	state,	and	eager	to	see	development	proceed	along	national	lines
on	 the	basis	of	national	priorities	 and	preferences,	 demanded	exclusive	 central
control	over	 the	oil	 fields,	with	 revenues	being	deposited	 in	Baghdad	 for	 later
distribution	 by	 the	 central	 government.	 Most	 of	 the	 UIA	 was	 somewhat
sympathetic	 to	 the	 Sunni	 demands,	 but	 quietly	 given	 ISCI’s	 considerable
interests.	ISCI	for	its	part,	desirous	as	it	was	of	the	creation	of	a	separate	Shi’i
region,	which	would,	realistically,	be	quite	resource	rich,	wanted	resources	to	be
controlled	largely	by	the	region.	It	therefore	used	a	great	deal	of	pressure	to	try
to	ensure	maximum	local	control.	Its	earliest	proposals	reflect	this.	They	indicate



that	 70%	of	 all	 revenues	 deriving	 from	natural	 resources	 belong	 to	 the	 region
where	found	(of	this,	5%	was	for	the	producing	province,	and	the	remaining	65%
for	 the	 regional	 government).	 These	 formulations	 were	 often	 coupled	 with
indications	 that	 natural	 resources	 belonged	 to	 the	 people	 of	 the	 region	 where
found,	 rather	 than	 the	 people	 of	 Iraq,	 even	 if	 the	 latter	 were	 entitled	 to	 some
smaller	portion	of	the	revenue	from	that	oil.31
Yet	on	this	point	they	were	largely	alone,	as	the	view	of	the	ordinarily	deeply

confederal	Kurds,	normally	highly	suspicious	of	Baghdad	and	seeking	to	keep	it
weak,	was	somewhat	more	nuanced	on	 the	matter	of	oil	and	gas	 for	 important
material	 reasons.	 Under	 arrangements	 in	 place	 at	 the	 time	 of	 constitutional
negotiations,	the	Kurds	were	receiving	a	fixed	17%	of	Iraq’s	total	oil	revenue.32
While	neither	they	nor	their	Arab	counterparts	saw	any	benefit	in	rigidly	fixing
that	percentage	 in	a	constitution,	 the	Kurds	could	be	 reasonably	assured	of	 the
continuation	 of	 this	 percentage	 for	 the	 indefinite	 future.	 They	 could	 almost
surely	 ensure	 the	 inclusion	 of	 constitutional	 language	 that	would	 guarantee	 to
their	 region	 a	 portion	 of	 oil	 revenue	 commensurate	with	 its	 population,	which
was	 approximately	 17%	 of	 the	 total	 Iraqi	 population.	 Most	 important,	 that
revenue	was	 almost	 certainly	 greater	 than	 the	 revenues	 they	might	 be	 able	 to
receive	from	exclusive	control	and	distribution	of	the	oil	from	the	fields	located
in	Iraqi	Kurdistan.	The	south’s	reserves	are	estimated	to	contain	approximately
90%	of	Iraq’s	oil.33	If	the	Kurds	were	to	demand	the	entirety	of	the	oil	revenue
from	 the	Kurdish	 fields,	 they	were,	 and	 are,	 well	 aware	 that	 the	 south	would
almost	certainly	react	similarly.	The	revenue	loss	the	Kurds	would	sustain	from
being	denied	any	share	of	the	90%	of	oil	contained	outside	Kurdistan	would	be
much	 greater	 than	 the	 revenue	 to	 be	 gained	 from	 all	 the	 fields	 in	 the	Kurdish
region.	This	well	 documented	but	 often	 overlooked	 set	 of	 facts	 drove	Kurdish
policy	at	the	time	of	constitutional	negotiation,	and	continues	to	drive	it	during
this	period	of	constitutional	construction.
At	 the	 same	 time,	 if	 the	Kurds	were	 not	 quite	willing	 to	 demand	 complete

devolution	of	 revenue	 from	oil	 fields	 to	 the	 regions	where	 found,	 they	wanted
some	level	of	control	over	the	fields	in	their	region.	It	was	one	thing	to	deposit
oil	revenues	from	their	own	fields	with	the	Oil	Ministry	in	Baghdad	(and	receive
in	exchange	a	greater	sum	back	from	oil	fields	exploited	in	Iraq’s	south).	It	was
quite	 another	 to	 require	 Baghdad’s	 permission	 every	 time	 they	 wanted	 to
conclude	an	oil	contract.
The	competing	 interests	among	various	factions	were	 therefore	nuanced,	but

nonetheless	 quite	 irreconcilable	 at	 the	 time	 the	 Iraq	 Constitution	 was	 drafted.
There	were	forces,	such	as	ISCI,	that	sought	to	keep	Baghdad	underfinanced	and



weak	relative	to	autonomous	regions.	There	were	forces,	such	as	the	Sunnis	and
centralist	 Shi’a,	 that	 demanded	 that	 the	 central	 state	 control	 revenues	 and
implement	its	own	national	development	plans.	Finally,	there	were	forces,	such
as	 the	Kurds,	 that	sought	a	measure	of	 independence	but	not	at	 the	expense	of
important	material	considerations.	Ambiguity	of	a	rather	extreme	sort	was	again
the	path	adopted,	and	indeed	the	only	realistic	path	that	could	be	adopted.
What	emerged	were	two	articles	that	have	been	described	as	“very	confusing

and	unclear.”34	The	articles	indicate	that	oil	and	gas	belong	to	the	Iraqi	people	as
a	whole	(Article	111),	that	“present”	fields	will	be	managed	by	both	the	central
and	the	regional	authorities	(Article	112[1]),	and	that	revenues	from	such	fields
will	be	distributed	among	 the	provinces	and	regions	based	on	 their	population,
with	some	specific	amount	being	provided	to	those	specifically	deprived	by	the
former	regime	(Article	112[1]).	Article	112(2)	indicates	that	oil	strategy	will	be
determined	 by	 the	 central	 government	 as	 well	 as	 the	 governments	 of	 the
provinces	and	 regions	 in	a	manner	 that	best	benefits	 the	 Iraqi	people.	There	 is
much	that	is	left	vague	in	these	provisions.
Quite	 clearly	 the	 confusion	 and	uncertainty	 are	 deliberate,	 intended	 to	 defer

difficult	 questions	 about	 oil	 to	 another	 time.	 Centralists	 could	 point	 to	 the
provisions	 respecting	 joint	 management	 of	 current	 fields	 and	 the	 fact	 that	 oil
wherever	 found	 in	 Iraq	 belongs	 to	 all	 the	 Iraqi	 people.	 They	 could	 use	 these
provisions	to	argue	that	primary	management	and	revenue	control	for	all	 fields
should	be	in	the	control	of	the	sovereign	in	Baghdad,	which	is,	after	all,	the	one
entity	that	represents	all	the	people	of	Iraq.	Regionalists	could	point	out	that	the
constitution	 nowhere	 mentions	 that	 joint	 management	 applies	 to	 newly
discovered	fields,	suggesting	a	greater	level	of	regional	control	respecting	such
matters.	 The	 amount	 of	 revenue	 Baghdad	 would	 receive,	 and	 the	 level	 of	 its
control	of	the	Iraqi	oil	fields,	could	therefore	vary	radically,	depending	on	how
these	provisions	would	be	constructed.
In	 an	 ideal	 world,	 none	 of	 the	 ambiguities	 respecting	 central	 government

authority	 would	 have	 been	 tolerated.	 Instead,	 the	 Sunnis,	 the	 Kurds,	 and	 the
various	factions	within	the	UIA	would	have	sat	together	at	the	bargaining	table
and	developed	a	consensual	formula	for	the	powers	that	the	central	government
should	 have,	whether	 they	were	 exclusive	 or	 limited,	 and	 the	 extent	 to	which
they	extended	over	the	management	of	oil	fields	and	the	distribution	of	revenues
therefrom.
Yet	to	have	expected	this,	whether	in	the	summer	of	2005	or	even	years	later,

is	 deeply	 unrealistic	 given	 the	 wildly	 different	 and	 equally	 deep	 rooted
expectations,	 suspicions,	 and	 demands	 of	 each	 of	 the	 constituent	 identitarian
communities	of	which	Iraq	is	composed.	While	a	subject	for	chapter	6,	it	bears



mentioning	 in	 this	 context	 that	 Iraq	 still	 does	 not	 have	 a	 law	 concerning	 the
development	 of	 its	 oil	 and	 gas	 fields,	 nearly	 a	 decade	 after	 constitutional
negotiations	began.	Instead,	it	operates	on	the	basis	of	ad	hoc	arrangements.	The
parties	 remain	 too	 far	 apart.	 Yet	 their	 having	 concluded	 an	 admittedly
“confusing”	and	“unclear”	bargain	at	least	gives	them	a	textual	formulation	from
which	to	start	the	process	of	building	an	acceptable	and	workable	arrangement	at
some	point	 in	 the	 future,	 even	 if	 it	 does	not	provide	 in	 itself	much	by	way	of
final	solution.

Jurisdiction	of	the	autonomous	regions
There	 was	 less	 comparative	 disagreement	 between	 the	 parties	 respecting	 the
broad	 self-rule	 that	 would	 be	 afforded	 to	 autonomous	 regions,	 the	 subject	 of
much	 of	 Section	 5	 of	 the	 Iraq	Constitution,	 inasmuch	 as	 this	was	 intended	 to
apply	 to	 Kurdistan.	 As	 a	 result,	 there	 was	 less	 need	 to	 resort	 to	 capacious
framework	 text	 to	 come	 to	 general	 resolution.	 By	 the	 time	 negotiations	 had
begun	 in	earnest,	 the	Sunnis	had	already	conceded	 that	 the	Kurds	would	enjoy
significant	autonomy,	and	were	less	concerned	about	 that	 than	they	were	about
the	 possibility	 of	 any	 other	 autonomous	 region.	 Thus,	 neither	 they,	 nor	 the
centralist	 Shi’a,	 spent	 very	 much	 effort	 resisting	 the	 provisions	 of	 the
constitution	 that	 grant	 near	 independence	 to	 the	 autonomous	 regions,	 as
demanded	 not	 only	 by	 the	 Kurds	 but	 also	 by	 ISCI.	 The	 debates	 would	 be
primarily	over	whether	there	could	be	autonomous	regions	other	than	Kurdistan.
Still,	 smaller	 disputes	 did	 arise	 respecting	 some	 of	 the	 contours	 of	 the

autonomy	the	regions	would	enjoy.	Many	of	these	revolved	around	the	desire	of
the	 more	 centralist	 forces,	 from	 the	 Sunni	 nationalists	 to	 the	 more	 centralist
Shi’a,	to	ensure	that	even	if	nearly	independent,	the	Kurdish	region	was	at	least
regarded	as	a	subnational	unit,	a	vital	part	of	Iraq,	and	did	not	enjoy	the	status	of
a	 sovereign	 nation-state.	 Thus,	 the	more	 hard-line	 centralist	 Sunni	 negotiators
objected	to	the	very	notion	of	a	regional	constitution,	arguing	that	constitutions
belong	 only	 to	 sovereign	 nation-states.35	 These	 more	 extreme	 elements	 also
sought	to	remove	any	requirement	that	the	president	of	the	region	necessarily	be
a	resident	of	the	region,	on	the	theory	that	in	a	single	nation,	any	national	should
be	 able	 to	 sit	 in	 any	 election	 anywhere.	More	 congenially,	 or	 at	 least	more	 in
keeping	with	broad	global	precedent,	the	Sunnis	along	with	nearly	all	the	more
moderate	 centralist	 Shi’a	 demanded	 the	 enumeration	 of	 the	 powers	 of	 the
regional	 legislature.36	 One	 centralist	 Shi’i	 from	 Da’wa,	 Ali	 Dabbagh,	 later	 a
spokesman	for	Prime	Minister	Maliki	and	a	close	Maliki	ally,	wanted	to	qualify
all	 regional	 powers	 with	 the	 phrase	 “and	 they	 shall	 exercise	 all	 of	 the



competencies	of	a	local	nature	that	do	not	concern	the	federal	state.”	Finally,	to
reinforce	 the	 notion	 of	 national	 supremacy,	 the	 Sunnis	 wanted	 the	 chief
executive	of	the	region	to	be	formally	appointed	by	the	national	president,	purely
as	a	ceremonial	matter,	to	demonstrate	national	supremacy.37	They	also	sought	in
connection	with	this	to	give	the	chief	executive	the	title	“ruler”	or	“leader”	rather
than	“president,”	with	the	latter	title	reserved	solely	for	the	president	of	Iraq.38
Almost	 any	 political	 interest	 group	 interested	 in	 regional	 autonomy	 would

contest	some	of	 these	proposals.	Yet	 in	 the	case	of	 Iraq,	 the	 identitarian	 forces
seeking	a	broadly	confederal	state	went	considerably	further.	The	negotiators	for
Section	 5	 on	 behalf	 of	 the	 confederal	 state	 were	 Kurdish	 representative	 Said
Barzanji	and	ISCI	representative	Iman	al-Asadi,	and	both	were	among	the	most
committed	to	the	eventual	broad	decentralization	of	Iraq.	Not	only	did	they	resist
every	 one	 of	 the	 proposals	 described	 above,	 ultimately	 successfully,	 but	 they
sought	 to	add	a	number	of	others.	 In	particular,	 they	demanded	that	 regions	be
afforded	a	right	of	nullification,	effectively	granting	them	the	ability	to	overrule
all	 federal	 law	 that	 does	 not	 derive	 from	 the	 Article	 110	 exclusive	 powers
described	above.
Even	more	extreme,	the	Kurdish/ISCI	proposals	specified	particular	grants	of

jurisdiction	 that	 were	 almost	 without	 global	 precedent.	 In	 particular,	 Barzanji
proposed	 the	 following	 language,	 taken	 loosely	 from	 Article	 56	 of	 the	 Swiss
Constitution:
•	A	district	may	ratify	treaties	and	conventions	in	the	matters	within	its	competence	or	as	concerns
administrative	or	local	matters.
•	These	conventions	may	not	be	in	conflict	with	the	rights	or	interests	of	the	federal	state	or	with	the
rights	of	other	districts,	and	the	districts	shall	be	obligated	to	inform	the	federal	state	of	these	conventions
before	ratification.
•	The	districts	may	engage	directly	with	foreign	bodies	at	their	level,	and	in	other	cases	the	conduct	of	the
districts	should	be	through	the	federal	state.

Concomitant	with	this,	Barzanji	and	Asadi	demanded	that	the	president	of	the
region	 be	 permitted	 to	 represent	 the	 region	 “abroad.”	 They	 even	 strongly
opposed	 relatively	 harmless	 centralist	 proposals,	 among	 them	 the	 right	 of	 the
regions	 to	 request	 the	 assistance	 of	 federal	 troops	 in	 case	 of	 a	 national
emergency.39	Taken	 together,	 the	 federalist	provisions	being	advanced	by	 ISCI
and	 the	Kurds	would	 indicate	 that	 the	 region	 of	Kurdistan	 could	 sign	 a	 treaty
with	Turkey	without	Baghdad’s	permission	pursuant	 to	which	Kurdistan	 could
request	 Turkish	 assistance	 to	 deal	 with	 a	 regional	 emergency.	 However,
Kurdistan	could	not	request	the	same	help	from	Baghdad.
Under	 strong	 opposition	 from	 centralist	 forces,	 led	 primarily	 by	 other

elements	of	the	UIA	(and	specifically	Abbas	Bayati,	Ghadhban,	and	Dabbagh),



the	 foreign	 affairs	 proposals	 largely	 disappeared.	 Nothing	 remains	 respecting
them	 other	 than	 the	 relatively	 modest	 right	 of	 provinces	 and	 regions	 to
representation	in	Iraqi	diplomatic	offices	abroad,	as	contained	in	Article	121(4).
This	is	hardly	a	surprise	given	the	ferocity	of	the	resistance	to	these	proposals.	It
was	one	thing	for	the	centralists	to	concede	Kurdish	autonomy,	quite	another	to
permit	the	Kurdish	president	to	represent	his	region	in	other	nation-states,	much
less	sign	 treaties	with	 them.	The	centralists,	 indeed	everyone	beyond	 ISCI	and
the	Kurds,	were	to	a	person	implacably	opposed	to	any	foreign-relations	powers
granted	 to	 the	 region,	 asking	 at	 times	 sarcastically	whether	 anyone	 could	 take
Iraq	seriously	if	it	had	sixteen40	presidents	roaming	the	earth	and	sixteen	entities
making	treaties	within	it.
Yet	the	most	important	and	contested	power,	that	of	nullification,	remained	in

what	is	now	Article	121(2)	of	the	constitution.	Not	only	were	centralists	unable
to	 limit	 the	 exercise	 of	 regional	 jurisdiction	 to	 specific	 powers,	 they	were	 not
even	 able	 to	 prevent	 an	 autonomous	 region	 from	 amending	 or	 nullifying	 any
federal	 law	 it	did	not	 find	appealing,	 so	 long	as	 that	 law	was	not	one	 that	 fell
within	the	very	limited	powers	set	forth	in	Article	110.
There	 is	 no	 resort	 to	 ambiguity,	 contradiction,	 or	 other	 forms	 of	 capacious

drafting	 concerning	 this	 or	 any	 other	major	 aspect	 of	 regional	 autonomy.	 The
relevant	 articles	 are	 relatively	 straightforward	 and	 clear,	 and	 not	 much,	 if
anything,	is	left	for	post-ratification	construction.	The	reason	for	this	is	the	broad
(if	in	some	cases	grudging)	agreement	of	the	parties	that	the	autonomous	region
of	Kurdistan	would	enjoy	a	form	of	self-rule	that	resembled	semi-independence.
As	 such,	 it	 was	 not	 difficult	 for	 them	 to	 draft	 provisions	 reflecting	 this
consensually	through	a	series	of	inclusive	negotiations	that	were	contentious	but
ultimately	productive.
In	 other	 words,	 where	 the	 identitarian	 groups	 were	 capable	 of	 reaching

agreement,	they	did,	and	the	autonomy	of	the	Kurdish	region	was	one	such	area.
By	contrast,	 there	was	no	consensus	of	any	kind	on	 the	next	 two	subjects:	 the
relative	autonomy	of	provinces,	and	the	ability	of	areas	of	the	country	other	than
Kurdistan	to	form	regions.	Indeed,	disputes	over	these	cut	to	the	very	core	of	the
inconsistent	 and	 incompatible	 state	visions	of	 the	different	 identitarian	 groups.
The	use	of	extremely	capacious	text	to	address	fundamental	differences	became
necessary.

Jurisdiction	of	the	provinces
The	relevant	provisions	on	the	nature	and	scope	of	provincial	autonomy	follow
those	 of	 regional	 autonomy,	 and	 are	 contained	 in	 the	 same	 part	 of	 the



constitution,	 Section	 5.	 For	 their	 part,	 representing	 the	most	 committed	 of	 the
federalists,	 Section	 5	 negotiators	 Barzanji	 and	Asadi	wanted	 to	 obliterate	 any
notion	of	a	province	altogether.	All	Iraq	would	be	divided	into	regions	enjoying
precisely	 the	same	form	of	quasi-independence	 that	 the	Kurds	were	 to	 receive.
Baghdad	was	specifically	included	in	this	proposal	of	regionalization,	such	that
it	would	be	known	as	the	region	of	Baghdad,	and	the	nation’s	capital	would	be
limited	 to	 that	 (relatively	small)	portion	of	Baghdad	 that	 lay	within	city	 limits.
Some	 proposals	 made	 it	 possible	 that	 the	 capital	 of	 Iraq	 could	 be	 moved
somewhere	else	entirely.41
This	 is	 not	 merely	 inconsistent	 with	 the	 Sunni	 vision,	 it	 was	 precisely	 the

Sunni	nightmare	realized.	Moreover,	and	perhaps	equally	important,	the	balance
of	the	UIA	was	far	more	centralist	than	ISCI	and	had	no	particular	affinity	either
for	the	broad	confederalization	proposed	by	ISCI	and	the	Kurds.	This	placed	the
parties	at	something	of	an	impasse.
As	 a	 result,	 the	 only	 possibility	was	 to	 defer	 the	matter	 for	 later	 resolution.

The	first	step	in	that	deferral	was	to	allow	the	necessary,	continued	existence	of
the	 provinces.	Counter	 to	 the	 demands	 of	Asadi	 and	Barzanji,	 the	constitution
did	 recognize	 the	 concept	 of	 provinces	 not	 formed	 into	 a	 region,	 rather	 than
instantaneously	create	regions	out	of	existing	provinces.	Despite	 the	fact	 that	 it
was	 Asadi’s	 initial	 proposal	 to	 obliterate	 the	 provinces,	 ISCI	 did	 not	 seem	 to
resist	 very	 strongly	 this	 concession	 at	 the	 higher	 levels.	 In	 fact,	 it	 made	 the
concession	rather	quickly.
As	 to	why	ISCI	proved	so	amenable	despite	strong	federalist	 tendencies,	we

may	 only	 speculate.	 It	may	 have	 been	 because	 ISCI’s	 design	was	 for	 a	 single
Shi’i	 super-region,	 not	 an	 atomistically	 divided	 cacophony	 of	 Shi’i-dominated
regions	with	competing	interests.	After	all,	the	necessary	result	of	removing	any
references	 to	 provinces	 overnight	 would	 be	 the	 creation	 of	 a	 region	 in	 each
province,	 at	 least	 until	 an	 administrative	merger	 was	 possible.	 ISCI	may	 also
have	considered	it	logistically	impossible	for	the	provinces	to	assume	the	levels
of	autonomy	enjoyed	by	regions	so	quickly.	Clearly	the	provinces	did	not	have
the	capacities	of	the	Kurdish	region	and	could	not	be	expected	to	develop	them
without	 a	 long	 preparatory	 period.	 In	 any	 event,	 whatever	 the	 reason,	 the
retention	 of	 provinces	 with	 less	 autonomy	 than	 the	 quasi-independent	 regions
was	conceded	well	before	the	political	kitchen	began.
Hence,	the	constitution	does	not	describe	the	provinces	as	having	independent

executive,	 legislative,	 and	 judicial	 branches	 in	 the	 manner	 that	 a	 region	 is
described	 as	 possessing	 under	 Article	 121.	 As	 a	 corollary,	 the	 power	 of	 the
region	 to	 amend	 national	 legislation	 in	 its	 own	 territory,	 set	 forth	 in	 Article
121(2),	does	not	apply	to	provinces.	Finally,	under	Article	123,	the	province	may



delegate	authorities	to	the	center	if	it	so	wishes,	and	the	reverse	as	well,	so	long
as	both	parties	agree	thereto,	while	the	same	is	not	true	for	the	regions.
Beyond	this,	no	agreement	could	be	had,	and	the	question	of	provincial	power

is	addressed	through	the	use	of	constitutional	contradiction,	one	 that	 resembles
in	 some	 ways	 the	 contradictions	 of	 the	 Spanish	 Constitution	 concerning
federalism.	 Article	 115	 suggests	 that	 in	 any	 conflict	 between	 federal	 law	 and
local	law	over	shared	powers,	local	law	controls.42	This	is	what	might	be	termed
“reverse	supremacy,”	not	quite	the	nullification	right	given	to	the	region	(which
would	 presumably	 be	 interpreted	 and	 applied	 by	 the	 regional	 judiciary),	 yet
nonetheless	a	broad	right	of	 a	province	 to	 set	 its	own	policies	 and	preferences
even	to	the	derogation	of	the	national	preferences.
Yet	at	the	same	time,	Article	122(1)	indicates	something	that	is	almost	entirely

the	opposite	of	reverse	supremacy.	It	states	that	the	provinces	are	to	enjoy	“broad
fiscal	 and	 administrative	 authorities,	 consistent	 with	 the	 principle	 of
decentralization,”	 and	 that	 this	 will	 be	 organized	 by	 law.	 While	 this	 calls	 for
some	 level	 of	 decentralization	 relative	 to	 Iraq’s	 centralist	 past,	 precisely	 how
much	seems	to	be	 left	 to	 the	national	 legislature,	not	 the	province.	A	provision
that	 a	 federal	 law	 will	 organize	 the	 process	 of	 conferring	 powers	 on	 the
provinces	 so	 as	 to	 ensure	 administrative	 and	 fiscal	 decentralization	 does	 not
work	 well	 with	 a	 provision	 that	 prioritizes	 provincial	 laws	 over	 conflicting
federal	legislation.	Could	the	province,	for	example,	overrule	pursuant	to	Article
115	 the	 organizing	 legislation	 that	 the	 Council	 of	 Representatives	 enacts
pursuant	to	Article	122?	If	so,	it	is	hard	to	understand	precisely	how	Article	122
is	to	function	as	a	means	to	organize	provincial	powers.	If	not,	then	presumably
the	national	 legislature	has	some	significant	power	 to	define,	 limit,	and	qualify
the	means	and	method	of	lawmaking	in	the	province,	thereby	making	Article	115
impossible	to	employ.
The	 dispute	 was	 thus	 deferred	 for	 later	 resolution,	 with	 the	 committed

federalists	 conceding	 the	 continued	 existence	 of	 provinces	 with	 less	 authority
than	regions,	at	least	temporarily,	and	the	centralists	allowing	for	some	level	of
decentralization.	 Nearly	 all	 else,	 and	 in	 particular	 the	 scope	 of	 the
decentralization	 of	 the	 provinces,	 was	 deferred	 for	 later	 construction,	 when	 a
broader	 consensus	 could	 be	 had	 among	 and	 within	 the	 respective	 identitarian
groups.

Formation	of	new	regions
By	 far	 the	most	 contentious	 of	 the	 issues	 concerning	 federalism	 related	 to	 the
power	 of	 provinces	 to	 become	 regions,	 and	 it	was	 the	 hardest	 of	 the	 issues	 to



address	through	ambiguity	or	contradiction	for	a	variety	of	reasons.	The	first	had
to	do	with	 the	strength	of	 the	commitments	on	either	side.	 ISCI	and	 the	Kurds
may	have	been	less	concerned	with	provincial	powers,	convinced	the	provinces
would	 largely	 disappear.	 This	 made	 them	 amenable	 to	 the	 broad	 use	 of
constitutional	 contradiction	 as	 a	 means	 to	 placate	 centralists	 on	 the	 matter	 of
provincial	 power.	 By	 contrast,	 the	 nationalist	 Sunnis	 may	 have	 been
unconcerned	with	broad	regional	autonomy,	so	long	as	 it	 remained	confined	 to
Kurdistan.	 They	 were	 willing	 to	 concede	 this	 in	 exchange	 for	 language
respecting	provincial	power	that	was	vague	enough	to	potentially	leave	the	state
largely	centralized,	if	not	entirely	so	for	administrative	and	fiscal	purposes.
Yet	that	broad	agreement	and	tentative	consensus	broke	down	at	the	point	of

the	possibility	of	additional	regions.	The	possibility	of	sect-based	regions	in	Iraq
was	a	matter	to	which	the	Sunnis	were	universally,	staunchly,	and	unreservedly
opposed,	and	it	was	simultaneously	the	very	point	of	 the	constitutional	process
for	ISCI.	Aside	from	a	single,	minor	concession	by	the	federalists,	that	Baghdad
would	 be	 the	 capital	 of	 Iraq	 and	 that	within	 its	 narrow	 city	 limits43	 no	 region
could	 be	 formed,	 little	 was	 achieved	 throughout	 the	 life	 of	 the	 entire
Constitutional	 Committee	 that	 could	 be	 called	 consensual	 on	 the	 matter	 of
regionalization.
For	 the	most	 part,	 the	 federalists	 proved	 ascendant,	 chiefly	 during	 the	 early

parts	of	the	negotiations.	Drafts	largely	proceeded	over	Sunni	objection,	and	in
the	manner	demanded	by	 ISCI.	Whatever	 influence	other	elements	of	 the	UIA
had	employed	as	concerns	the	other	aspects	of	federalism	discussed	above	was
not	present	regarding	region	formation.	Thus,	in	the	political	kitchen,	with	ISCI
and	 the	Kurds	putting	 their	 full	muscle	behind	 the	notion	of	 region	formation,
the	drafts	of	the	constitution	allowed	provinces	to	form	regions	without	national
parliamentary	approval	of	any	kind.	When	one-third	of	a	provincial	council,	or
one-tenth	of	 its	 registered	 voters,	 request	 a	 referendum,	 a	 referendum	must	 be
held.	In	addition,	there	was	no	limitation	on	the	number	of	provinces	that	could
form	a	region.	These	provisions	were	deeply	offensive	to	centralist	notions	of	the
state,	but	ISCI	and	the	Kurds	were	impervious	to	calls	to	soften	them	throughout
much	of	the	drafting	period.
Yet,	significantly,	this	did	not	lead	to	an	abandonment	of	the	drafting	process

by	 the	 Sunnis.	 That	 abandonment,	 and	 the	 subsequent	 disenchantment	 of	 the
Sunnis	with	the	Iraq	Constitution,	occurred	only	after	August	11.	On	that	day,	as
drafts	 were	 being	 finalized	 and	 negotiations	 with	 Sunnis	 were	 not	 leading	 to
recognizable	progress,	Abdul	Aziz	al-Hakim,	 ISCI’s	 leader,	 appeared	 in	Najaf,
the	spiritual	center	of	 Iraqi	Shi’ism,	before	a	cheering	crowd	of	 thousands.	He
announced	with	much	fanfare	ISCI’s	intent	to	form	a	nine-province	Shi’i	super-



region.44	 While	 ISCI	 had	 been	 demanding	 for	 some	 time	 a	 right	 to	 “Shi’i
federalism”	that	paralleled	Kurdish	federalism,45	the	timing	and	public	nature	of
this	 particular	 demand,	 delivered	 from	Najaf,	 designed	 almost	 to	 provoke	 the
Sunni	negotiators,	had	a	profound	effect.	The	Sunnis	abandoned	the	negotiating
process,	and	 the	Sunni	populace,	already	suspicious	of	 the	entire	effort,	 turned
against	the	constitution	in	vigorous	and	ferocious	fashion.46
Thus,	 the	 abandonment	 of	 the	 process	 did	 not	 directly	 relate	 to	 the

constitutional	language,	contentious	though	it	was.	The	language	did	not	create
the	 super-region,	 it	 only	 made	 one	 possible.	 It	 was	 the	 promised,	 future
construction	 of	 the	 language	 that	 resulted	 in	 the	 Sunni	 abandonment	 of	 the
process,	and	the	ultimate	imposition	on	the	Sunnis.	The	text,	importantly,	did	not
change	 as	 a	 result	 of	 the	August	 11	 announcement.	This	 is	 not	 to	 say	 that	 the
Sunnis	found	the	text	acceptable;	plainly	they	did	not.	The	only	point	was	 that
negotiations	were	still	proceeding	until	the	Hakim	announcement,	and	capacious
text	 might	 still	 have	 been	 possible	 as	 a	 means	 to	 bridge	 the	 divide	 had	 the
announcement	not	taken	place.
Equally	important,	to	the	extent	that	bargained	text	would	have	been	possible

absent	the	Hakim	announcement,	it	would	necessarily	have	been	of	the	sort	that
placed	further	obstacles	in	the	path	of	region	formation.	Any	foreclosure	of	the
possibility	of	a	Shi’i	super-region	would	be	flatly	unacceptable	to	the	Kurds	and
ISCI,	 and	 any	 embrace	 of	 the	 super-region	 in	 the	 text	 would	 be	 similarly
unacceptable	 to	 the	Sunnis.	Consensus	would	have	had	 to	make	 such	 a	 super-
region	 possible,	 but	 render	 it	 more	 difficult	 to	 create	 than	 merely	 upon	 the
request	of	a	minority	of	provincial	officials	followed	by	referendum.
Ironically,	 the	 drafters	 ultimately	 did	 precisely	 this	 following	 the	 late

intervention	of	president	George	W.	Bush.	As	the	political	kitchen	was	coming
to	its	end,	more	than	two	weeks	after	the	Hakim	announcement,	President	Bush
placed	a	call	to	Hakim,	urging	him	to	be	more	flexible	to	meet	Sunni	demands.
In	response,	a	concession	was	offered,	reflected	in	Article	118.	The	concession
was	the	addition	of	a	requirement	that	legislation	be	enacted	within	six	months
of	 the	 first	convening	of	 the	Council	of	Representatives	 that	would	outline	 the
process	by	which	region	formation	was	to	be	achieved.47
This	addition	was	of	significant	importance.	It	is	not	hyperbole	to	suggest	that

by	 making	 the	 phone	 call,	 President	 Bush	 may	 have	 been	 instrumental	 in
preserving	 a	 viable	 Iraqi	 state.	 The	 concession	 forced	 post-ratification
construction	 by	 way	 of	 national	 legislation.	 Rather	 than	 settle	 the	 matter	 of
region	formation	conclusively	and	clearly	in	the	constitution,	an	impossible	task,
the	framework	text	adopts	a	flexible	approach,	calling	for	subsequent	legislative



activity	and	an	open	and	deliberative	legislative	process	to	take	place	first.
It	is	true	that	the	concession	was	dismissed	by	the	Sunni	negotiators	as	being

paltry	and	patently	insufficient.48	Part	of	this	dismissal	may	well	have	related	to
the	 fact	 that	 the	 legislation	 only	 needed	 to	 pass	 by	 simple	 majority	 and	 was
immune	 from	 a	 veto	 by	 the	 Presidency	 Council.49	 If	 this	 was	 the	 reason,	 the
Sunni	 calculation	may	 have	 assumed	 a	 type	 of	 broad	 intra-Shi’i	 consensus	on
region	formation	that	simply	was	not	present.	Part	of	the	dismissal	was	no	doubt
due	 to	 the	 rage	 that	 had	 been	 unleashed	 on	 the	 Sunni	 streets	 upon	 Hakim’s
August	 11	provocation.	 It	was	 impossible	 to	bargain	 sensibly	 in	 such	a	highly
charged	environment;	virtually	any	concession	would	have	been	dismissed	after
all	that	had	transpired.	In	any	event,	while	the	Bush	phone	call	did	not	prevent
the	 fact	 of	 imposition	 in	 that	 the	 constitution	 was	 still	 ratified	 over	 Sunni
objection,	it	did	call	for	necessary	post-ratification	construction	on	the	question
of	region	formation.	This	is	what	the	Sunnis	would	have	been	expected	to	seek	if
they	had	been	in	the	negotiating	room.
The	 capacious	 text	 was	 not	 capacious	 enough,	 however;	 much	 rigidity

remained.	While	 the	 legislation	 that	 President	 Bush	managed	 to	 extract	 in	 his
phone	 call	 was	 fundamentally	 important	 in	 deferring	 some	 matters	 of	 region
formation	process	 to	 a	 subsequent	 legislative	majority,	 the	 substance	 of	 future
regional	 autonomy	 is	 abundantly	 clear,	 and	 unnecessarily	 rigid,	 in	 the	 Iraq
Constitution.	“Whatever	 the	Kurds	get,	 the	Shi’a	should	get”50	 ran	 the	mantra,
and	 hence	 each	 and	 every	 region	 was	 granted	 identical	 autonomy	 under	 the
constitution.	Kurdistan	merits	special	recognition	in	the	Constitution	only	as	an
existing	 region—no	 special	 rights	 of	 autonomy	 are	 given	 to	 it	 as	 compared	 to
any	 other	 future	 region	 despite	 its	 unique	 history	 and	 people.	 This	 fact	 has
proved	 to	 be	 a	 continuing	 difficulty	 in	 achieving	 reconciliation	 among
competing	identitarian	groups,	as	chapter	5	demonstrates.

The	nature	of	judicial	review
One	final	note	must	be	made	as	concerns	the	divisions	of	power	between	center,
region,	 and	 province	 under	 the	 Iraq	 Constitution	 as	 drafted.	 This	 is	 the
considerable	power	afforded	to	the	national	judiciary	over	constitutional	matters,
as	 well	 as	 those	 concerning	 national	 law,	 in	 a	 manner	 that	 clearly	 favors
centralist	forces.	This	was	an	easy	concession	for	federalists	 to	make	given	the
uniformity	of	comparative	models	on	the	subject.	Few	states	fail	to	empower	a
national	 court	 to	 strike	 down	 subnational	 law	 that	 violates	 a	 national
constitution,	 and	 Iraq’s	 constitution	 is	 no	 exception	 to	 this.	 The	 framework
language	permits	no	other	reasonable	interpretation.



To	put	the	matter	more	starkly,	in	the	substantial	constitutional	records	that	I
have	 uncovered,	 there	 is	 absolute	 unanimity	 in	 competing	 proposals	 that	 the
Federal	Supreme	Court	must	be	vested	with	the	power	to	strike	down	any	law	of
any	sort	 that	violates	 the	national	constitution.	The	Federal	Supreme	Court,	or
an	 alternative	 tribunal,	 was	 consistently	 given	 the	 power	 “to	 review	 the
constitutionality	of	laws	and	regulations	in	effect”	(emphasis	supplied),	reflected
currently	in	Article	93(1).	The	term	laws	is	general	here,	and	is	not	the	reference
to	“national	laws”	that	appears	in	Article	93(3),	which	gives	the	court	the	power
to	 review	 the	 application	 of	 national	 law.	 In	 addition,	 even	 if	Article	 93(1)	 is
deemed	 insufficient	 because	 the	 term	 laws	 might	 be	 ambiguous	 (certainly	 a
plausible	position),	 then	disputes	 that	arise	between	 the	 federal	government	on
the	one	hand	and	a	regional	or	provincial	government	on	the	other	are	likewise
subject	 to	 the	 court’s	 jurisdiction	 under	 Article	 93(4).	 Such	 disputes	 would
almost	 certainly	 arise	 if,	 for	 example,	Kurdistan	 enacted	 a	 law	 that	 the	 central
government	 found	 unconstitutional	 because	 it	 encroached	 on	 the	 central
government’s	 lawmaking	 authorities.	 Indeed,	 the	 Federal	 Supreme	 Court	 has
taken	precisely	this	position	as	concerns	provincial	 legislation,	striking	down	a
provincial	 law	 that	 the	 central	 government	 deemed	 an	 unconstitutional
encroachment	on	central	powers.	The	court	ruled	that	its	jurisdiction	arose	from
Article	93(4).51	As	that	article	treats	provinces	and	regions	equally	as	concerns
the	 jurisdictional	grant,	 this	 settles	 the	matter.	Based	on	constitutional	 text	 and
subsequent	 case	 law	 not	 so	 much	 constructing	 this	 constitutional	 text	 as
declaring	its	plain	meaning,	Kurdistan’s	laws	are	subject	to	constitutional	review
by	the	Federal	Supreme	Court.
Thus,	even	at	drafting,	the	basic	principles	of	the	court’s	jurisdiction	were	set

forth	so	clearly,	and	were	so	barely	considered	as	a	 result,	 that	 they	cannot	be
considered	 a	 matter	 of	 contestation	 among	 competing	 identitarian	 groups.
Nonetheless,	two	observations	need	to	be	made,	both	of	which	will	become	quite
important	subsequently.	First,	because	the	Iraq	Constitution	clearly	grants	to	the
Federal	Supreme	Court	a	prominent	role	in	post	ratification	construction	of	 the
national	 constitution,	 the	 court	 has	 felt	 free	 to	 take	 up	 the	 invitation	 to	 some
extent.	 Second,	 and	 equally	 important,	 when	 the	 Federal	 Supreme	 Court	 is
vested	with	the	powers	set	forth	in	Article	93,	its	composition	becomes	of	vital
importance	 to	 all	 the	 identitarian	 groups,	 including	 the	 Kurds,	 despite	 the
substantial	and	uncontested	autonomy	of	the	Kurds.	After	all,	even	if	the	Kurds
enjoy	autonomy,	they	are	still	subject	to	the	national	constitution,	and	bound	by
the	 rulings	of	 the	Federal	Supreme	Court	of	 Iraq	 interpreting	 that	constitution.
Kurdish	 awareness	 of	 this	 fact	 had	 a	 profound	 effect	 on	 negotiations	 over	 the
relevant	articles	respecting	participation	in	the	court	by	the	Najaf	jurists,	as	the



next	section	discusses.52

Islam	and	the	State
As	with	federalism,	 the	divisions	respecting	Islam	and	the	state	ran	to	 the	core
conceptions	 of	 statehood	 among	 the	 competing	 identitarian	 communities.	 The
Shi’a	manifestly	rejected	any	state	formulation	that	did	not	provide	for	a	robust
role	 for	 Islam,	 and	 grant	 juristic	 authorities	 some	 role	 in	 determining	 the
Islamicity	of	state	legislation.	Much	of	the	Shi’i	consciousness	in	contemporary
Iraq	had	been	linked	to	theological	doctrine,	and	the	strong	professed	reverence
for	 the	 clerics	 of	 Najaf	 as	 the	 preservers	 and	 protectors	 of	 that	 doctrine.	 A
fortiori,	 this	made	 the	 clerics	 effectively	 representatives	 of	 the	Shi’a,	 certainly
not	 in	 the	 sense	 of	 being	 vested	 with	 formal	 political	 power,	 but	 as	 being
symbolically	 the	 leaders	 of	 the	 community	 in	 articulating	popular	 demands.	A
state	that	recognized	neither	Islam	nor	the	juristic	role	of	Najaf	in	defining	Islam
was	not	one	the	Shi’a	were	prepared	to	support—indeed,	it	was	a	state	they	were
committed	to	resisting.
Equally	important,	the	Kurds	were	not	about	to	sign	away	their	broad	rights	to

federalism	 by	 allowing	 a	 Najaf-dominated	 tribunal	 to	 have	 the	 constitutional
authority	to	impose	its	own	version	of	shari’a	on	the	entire	nation,	including	the
autonomous	 regions.	 To	 the	 extent	 that	 Islam	 was	 to	 be	 realized	 through	 the
enactment	 of	 local	 legislation	 in	 various	Arab-dominated	 parts	 of	 Iraq,	 it	 was
hardly	a	matter	of	great	concern	for	the	Kurds.	In	fact,	from	my	own	discussions
with	Kurdish	representatives,	they	assumed	that	any	Shi’i	autonomous	region	to
be	created	in	Iraq	would	swiftly	enact	legislation	that	would	render	it	among	the
more	conservative	Muslim	 locations	on	 earth.	To	 the	 extent,	 however,	 that	 the
Shi’a	sought	to	constitutionalize	Islam,	thereby	making	it	applicable	to	the	entire
state,	 then	 the	 scope	 of	 that	 constitutionalization	 and	 the	 juristic	 role	 in	 the
process	would	merit	their	careful	scrutiny.
As	for	the	Sunnis,	they	largely	envisioned	a	state	where	Islam	might	well	play

some	role,	but	the	idea	of	granting	the	Shi’i	clerical	authorities	of	Najaf	any	role
in	 statecraft	 was	 entirely	 unacceptable.	 As	 committed	 nationalists	 whose
historical	 record	 involved	cultivating	a	sense	of	 Iraqi	national	consciousness	at
the	 expense	 of	 particularist	 sentiments	 of	 the	 sectarian	 or	 ethnic	 variety,	 the
Sunnis	viewed	Najaf	and	its	clerical	academies	as	particularism	par	excellence,	a
dramatic	example	of	the	Shi’i	reluctance	to	join	the	state	and	identify	themselves
as	 Iraqis,	 and	 Arabs.53	 This	 was	 often	 mixed	 with	 dripping	 contempt	 for	 the
Shi’i	jurists,	many	of	whom	are	Iranian	in	origin,	as	aliens	who	did	not	belong
and	 certainly	 did	 not	merit	 such	 adoration	 from	 Iraqi	 citizens.54	 One	 of	 King



Feisal’s	closest	British	advisers,	the	inestimable	Gertrude	Bell,	encapsulated	well
the	view	of	the	Sunni-dominated	Iraqi	government	throughout	history	toward	the
clerics	of	Najaf,	indicating	that	they
can	loose	and	bind	with	a	word	by	authority	which	rests	on	an	intimate	acquaintance	with	accumulated
knowledge	entirely	irrelevant	to	human	affairs	and	worthless	in	any	branch	of	human	activity.	There	they
sit	 in	an	atmosphere	which	 reeks	 of	 antiquity	 and	 is	 so	 thick	with	 the	 dust	 of	 ages	 that	 you	 can’t	 see
through	it—nor	can	they.55

In	 short,	 Sunni	 hostility	 to	 Najaf—as	 particularist,	 as	 ridiculous,	 as	 leading
many	 Iraqis	 to	 conceptions	 of	 political	 loyalty	 entirely	 inconsistent	 with	 their
obligations	as	national	 citizens—ran	 the	 entire	 length	 of	 Iraqi	 history	 and	was
part	and	parcel	of	the	Sunni	nationalist	commitment	to	the	Iraqi	state.
These	 sorts	 of	 divides	 were	 not	 merely	 a	 matter	 that	 could	 be	 addressed

through	 lengthy,	earnest,	 and	 inclusive	bargaining.	The	 conceptions	were	 so	 at
odds,	 and	 so	 core	 to	 the	 respective	 deeply	 held	 political,	 religious,	 and
ideological	commitments	of	the	identitarian	communities,	that	the	division	could
be	handled	only	through	capacious	text.
At	 the	 same	 time,	 it	 is	 important	 to	note	 that	while	 the	divisions	among	 the

communities	were	stark	and	serious,	there	was	more	common	ground	than	may
have	existed	with	respect	to	federalism.	All	the	parties	agreed	from	the	outset—
or	at	least	were	willing	to	concede	without	contention—that	Islam	would	be	the
established	religion	of	the	state,	thereby	excluding	more	classical	models	of	the
secular	state,	from	the	United	States	to	Turkey.	Similarly,	the	UIA	never	sought
to	advance	a	vision	of	 theocratic	governance	 that	bore	any	resemblance	 to	 that
which	dominated	Iran.56	The	Supreme	Leader	 in	 Iran	serves	as	commander-in-
chief,	acts	as	head	of	all	government-controlled	media,	and	appoints	all	members
of	 the	 senior	 judiciary.	 He	 also	 appoints	 half	 the	 members	 of	 the	 Guardian
Council	(the	other	half	being	nominated	by	the	judges	the	Supreme	Leader	has
appointed),	which	reviews	all	legislation	for	Islamicity	before	enactment.57	The
Shi’i	proposals	advanced	almost	none	of	this,	challenging	neither	secular	control
of	the	army	by	the	prime	minister	under	Article	78,	 independent	control	of	 the
airwaves	as	set	forth	in	Article	103,	or	even	control	of	the	judiciary	as	a	general
matter	(as	opposed	to	some	representation	on	a	single	high	tribunal).
Thus,	 the	 existing	 divisions	 among	 the	 identitarian	 communities	 required

some	level	of	ambiguity	and	capacious	language	in	the	constitution	so	that	they
could	be	effectively	bridged.	However,	there	was	also	sufficient	common	ground
to	permit	text	to	exclude	the	possibility	of	a	purely	secular	state	with	no	religion
ascribed	 to	 it	 or,	 alternatively,	 one	 based	 on	 the	 principle	 of	 juristic	 rule	 and
limiting	important	rights	and	freedoms	in	derogation	to	Islam	in	all	instances.



With	 this	backdrop,	 the	significant	disputes	over	 Islam	and	 the	state	may	be
divided	into	six	separate	subsections,	as	follows:
1.	The	role	of	Islam	generally,	and	the	shari’a	in	particular,	as	both	source	of	legislation	and	constraint	on
it;
2.	The	composition	of	the	tribunal	responsible	for	determining	whether	legislation	was	contrary	to
Islamic	dictate;
3.	The	role	of	the	state	in	protecting	Islam	and	Islamic	identity;
4.	The	extent	to	which	the	content	of	the	personal	status	law	(governing	family	law	and	inheritance)
should	be	dependent	on	the	shari’a;
5.	Proposed	provisions	concerning	the	role	of	women	in	Iraq;	and
6.	Proposed	constitutionalization	of	rights	embodied	in	international	law.

Islam	as	source	of,	and	constraint	on,	legislation
The	 first	 Shi’i	 proposal	 respecting	 the	 role	 of	 Islam	 in	 state	 legislation,	 a
provision	which	ultimately	appears	 in	modified	 form	 in	 the	heavily	 negotiated
Article	 2	 of	 the	 constitution,	 is	 dated	 June	 16,	 which	means	 it	 was	 advanced
quite	 early	 in	 the	 negotiations.	 The	 provision’s	 sponsor	 was	 Sistani’s
representative	 and	 son-in-law,	 Ahmed	 al-Safi,	 who	 currently	 leads	 the	 Friday
congregational	prayers	 in	the	Shi’i	Holy	Shrine	of	Kerbala.	It	 reads	 in	 relevant
part	as	follows:
Islam	is	the	religion	of	the	state,	and	the	shari’a	 is	a	principal	source	among	sources	of	legislation.	No
law	may	be	passed	that	is	in	conflict	with	the	rulings	of	the	shari’a.

The	article	is	in	fact	quite	moderate	as	an	opening	proposal	by	Islamist	forces,
particularly	in	the	context	of	a	constitutional	debate	that	often	was	framed	by	all
sides	in	maximalist	terms.	The	proposal	does	not	seek,	for	example,	to	describe
Islam	as	the	principal	source	of	legislation,	precisely	the	language	that	was	used
in	 Egypt	 in	 1980	 in	 order	 to	 deepen	 the	 Islamic	 commitment	 of	 the	 state.58
Rather,	it	describes	Islam	as	a	principal	source	(which	is	the	original	language	in
Egypt’s	Article	 2),59	 and	 indicates,	 for	 purposes	 of	 clarity,	 that	 there	 are	 other
sources	from	which	legislation	may	draw.
Nevertheless,	 the	proposal	ensured	a	 rather	prominent	place	 for	 Islam	 in	 the

state,	and	as	a	result,	clear	lines	of	debate	with	more	secular	forces	emerged.	One
such	debate	concerned	the	use	of	the	phrase	“a	principal	source”	(masdar	ra’isi).
Secular	 proposals	 argued	 for	 the	 adoption	 of	 the	 formulation	 of	 the	 interim
constitution,	 where	 Islam	was	 deemed	 to	 be	merely	 “a	 source”	 of	 legislation.
This	was	eliminated	as	an	option	at	a	relatively	early	stage,	however.	The	Sunni
Islamists	regarded	it	as	signaling	an	insufficiently	strong	commitment	 to	Islam.
More	 important	 for	 negotiation	 purposes,	 the	 Shi’i	 representatives,	 implacably
hostile	to	the	interim	constitution	from	the	very	same	day	it	was	signed,60	were



absolutely	 opposed	 to	 the	 secular	 proposal.	 They	 sought	 to	 strengthen	 the
language	 and	 the	 commitment	 to	 Islam	 from	what	 appeared	 in	 that	 document.
Some	of	them	even	sought	to	Islamize	the	provision	further	than	Najaf’s	original
proposal	and	render	 Islam	 the	principal	 source—a	position	 that	 lasted	until	 the
political	kitchen.	Ultimately,	 the	phrase	“a	foundational	source”	(masdar	asasi)
was	 used	 as	 a	 compromise.	 Despite	 the	 acrimony,	 in	 reality	 it	 is	 difficult	 to
imagine	 that	 a	 legislature	 would	 actually	 find	 the	 use	 of	 any	 one	 of	 these
formulations	in	any	way	informative	or	relevant	in	the	drafting	of	legislation,	or
that	 a	 court	would	employ	a	 test	 that	was	meaningfully	different	 in	 evaluating
legislation	under	these	alternatives.61
Of	greater	potential	 legal	consequence	 in	al-Safi’s	 June	16	proposal	was	 the

use	of	 the	 term	shari’a	 in	place	of	 the	more	generic	 Islam	 as	 the	phenomenon
which	constituted	the	foundational	source	of	all	 legislation.	The	Shi’i	 Islamists
wanted	the	legislature	to	be	informed,	in	some	sort	of	“foundational”	way,	by	the
shari’a	 itself—that	 is,	 the	vast	 corpus	of	norms	and	 rules	derived	 from	sacred
text	by	juristic	authorities,	whether	medieval	or	modern.	In	this,	the	Sunni	Arab
Islamists,	Samara’i	most	prominently,	were	largely	in	agreement.	Secular	Arabs
and	 Kurds,	 on	 the	 other	 hand,	 found	 considerable	 comfort	 in	 the	 word	 Islam
rather	than	shari’a—perhaps	for	the	same	reason	that	Paul	Bremer	did	as	the	US
representative	administrator	in	Iraq;	namely,	that	it	could	be	understood	to	mean
that	 Islam	 is	 no	more	 than	 some	 sort	 of	 ethical	 “inspiration”	 for	 the	 law	 that
ultimately	emerges.62	The	secular	Ayad	Allawi	indicated	something	along	these
lines	long	after	constitutional	negotiations	ended.63
Notably,	however,	the	term	Islam	does	not	necessitate	distance	from	shari’a,

and	one	plausible	reading	would	be	that	the	two	are	largely	synonymous.64	Thus,
there	would	 be	 no	 pressing	 and	 immediate	 need	 for	 the	UIA	 to	 demand	more
than	 reference	 to	 Islam	 in	 order	 to	 see	 its	 vision	 of	 the	 state	 realized,	 with
appropriate	post-enactment	constitutional	constructions.	Their	willingness	to	use
the	 term	 Islam	 rather	 than	 shari’a	 would	 be	 not	 so	much	 a	 concession	 as	 an
agreement	to	use	vague	language	to	defer	the	question	for	later	resolution.
By	contrast,	the	concerns	of	the	Kurds	and	other	secular	forces—whether	they

were	 more	 secular	 Sunni	 nationalists	 or	 even	 the	 US	 Embassy	 exercising
whatever	 influence	 it	 had	 beyond	 the	 negotiating	 chambers—were
comparatively	 more	 acute	 if	 the	 term	 shari’a	 was	 adopted.	 By	 calling	 on
religious	 doctrine	 so	 forthrightly	 as	 a	 foundational	 basis	 for	 all	 legislation,	 an
almost	express	invitation	would	be	extended	to	the	Najaf	jurists,	who	are	after	all
the	 Shi’i	 authorities	 on	 the	 substance	 of	 that	 doctrine,	 to	 involve	 themselves
more	directly	in	the	details	of	lawmaking.	Given	the	nature	of	this	divide,	with



the	UIA	able	 to	 accept	 a	more	capacious	 formulation	 for	 future	 resolution	and
the	 general,	 atavistic	 fears	 of	 secular	 forces	 respecting	 a	 potential	 Najaf
incursion	into	state	affairs	with	a	less	capacious	formulation,	the	drafters	settled
on	 the	 broader	 term,	 Islam.	 This	 appears	 to	 enable	 a	 construction	 that	 would
almost	 entirely	 free	 the	 legislature	 from	 serious	 restrictions	 on	 its	 lawmaking
without	precluding	a	potential	construction	that	largely	deferred	to	shari’a.
Though	the	negotiations	respecting	the	role	of	Islam	as	source	for	 legislation

were	 contentious	 and	 lengthy,	 they	 paled	 in	 comparison	 with	 the	 discussions
respecting	the	role	of	Islam	as	constraint	on	legislation.	The	constraining	role	is
increasingly	 enacted	 in	 the	 Muslim	 world	 through	 what	 is	 known	 as	 a
repugnancy	clause,65	a	provision	invalidating	legislation	that	is	deemed,	by	one
standard	or	another,	contrary,	or	“repugnant,”	to	Islam.
The	reason	 for	heightened	UIA	attention	 to	 repugnancy	may	well	have	been

its	recognition	of	the	realities	of	lawmaking	and	legal	adjudication	in	the	modern
state.	While	the	constitution	could	of	course	call	on	elected	legislators	to	refer	to
Islam,	 or	 even	 shari’a,	 and	 while	 the	 UIA	 might	 hope	 that	 some	 of	 those
legislators	 would	 be	 sufficiently	 connected	 to	 Najaf	 that	 its	 input	 might	 be
heeded,	 there	 could	 be	 no	 assurance	 that	 this	 would	 always	 be	 the	 case.
Legislators	 after	 all	 serve	 limited	 terms,	 and	 may	 be	 swayed	 by	 political
considerations	that	extend	beyond	Najaf’s	influence	alone.	If	there	was	to	be	an
effective	“Islamic”	control	over	legislative	activity,	then	that	control	would	need
to	be	located	outside	the	legislature,	and	it	would	need	to	be	comparatively	more
independent	of	the	influences	of	ordinary	politics.	The	repugnancy	clause	would
be	the	means	to	achieve	that,	by	constitutionalizing	conformity	with	Islam	as	a
prerequisite	to	the	validity	of	any	law	promulgated.
Secular	 forces	were	 quite	 invested	 in	 the	matter	 of	 repugnancy	 as	well,	 far

more	than	they	were	over	the	role	of	Islam	as	a	source	of	legislation.	The	Kurds
were	 aware	 that	 the	 national	 legislature	 was	 likely	 to	 reflect	 strongly	 the
influence	 of	 the	 UIA,	 at	 least	 in	 the	 short	 term,	 making	 the	 requirement	 that
Islam	 be	 a	 source	 of	 legislation	 redundant	 in	 their	 view.	 They	 were	 more
concerned	about	repugnancy	because	any	constitutional	tribunal	would	have	the
power	 to	 review	 legislation,	 even	 regional	 legislation,	 and	 strike	 it	 down	 by
reason	 of	 unconstitutionality.	 They	 were	 not	 about	 to	 countenance	 a	 Najaf-
dominated	tribunal	exercising	that	type	of	review	over	Kurdish	legislation.	Sunni
Islamists	were	likewise	concerned	about	repugnancy	not	because	of	its	potential
to	strike	down	un-Islamic	legislation,	a	result	they	would	not	find	objectionable,
but	 because	 it	 might	 grant	 Najaf	 outsized	 authority	 in	 determinations	 of
Islamicity.	Given	 these	divisions,	 the	debates	 surrounding	 the	 substance	of	 the
repugnancy	clause	were	intense,	and	the	positions	difficult	to	reconcile.



For	a	provision	of	such	importance,	the	initial	UIA	proposal	was	dramatically
simple	 in	 structure.	 It	 indicated	 only	 that	 no	 law	 could	 be	 enacted	 that	would
violate	 the	 “rulings	 of	 shari’a.”	 The	 simplicity,	 however,	 belied	 a	 breadth	 of
vision	that	bears	emphasis.	A	ruling,	or	hukm,	within	Shi’i	Islam	is	in	fact	little
more	 than	 a	 significant	 determination	 by	 a	Grand	Ayatollah.	 It	 is,	 to	 be	 sure,
more	firm	than	the	commonly	used	bayan,	or	declaration,	which	is	the	primary
means	 through	which	 Sistani	 injected	 himself	 into	 political	 debates.66	 Yet	 the
existing	 juristic	 manuals	 are	 filled	 with	 compilations	 of	 existing	 rulings.	 The
clause	therefore	seems	to	give	to	a	body	the	potential	ability	to	declare	void	any
law	that	violated	the	rulings	of	any	of	Najaf’s	Grand	Ayatollahs,	or	at	least	the
primus	 inter	pares	among	 them,	Grand	Ayatollah	Sistani.	Obviously	 this	 is	 not
the	 only	 construction	 that	 might	 be	 given;	 clearly	 “rulings	 of	 shari’a”	 could
require	 the	 opinion	 of	 more	 than	 any	 single	 authority.	 Still,	 it	 was	 terrifying
enough	 to	 Sunni	 and	 secularist	 alike	 that	 the	 proposal	 could	 be	 understood	 to
require	Grand	Ayatollah	Sistani	 (or	 some	duly	mandated	 institutional	authority
answerable	to	him)	to	approve	any	law	before	that	law	would	be	deemed	valid.
The	alternative	they	proposed	was	likewise	fraught	with	meaning	despite	the

relatively	modest	change	it	made	in	the	language.	It	was	raised	most	forcefully
by	 Sunni	 and	 moderately	 Islamist	 Ayad	 al-Samara’i,	 who	 joined	 the
deliberations	with	the	other	Sunni	negotiators	 in	July.	He	insisted	that	a	phrase
taken	from	the	interim	constitution,	“upon	which	there	is	consensus,”	be	added
following	“rulings	of	shari’a.”
This	narrowing,	by	the	addition	of	two	Arabic	words,	is	substantial	and	should

not	 be	 gainsaid.	 The	 term	 consensus	 (ijma,	 within	 shari’a	 discourse)	 has	 a
specific	definition	of	unimpeachable	pedigree.	It	 is	a	source	of	law	and	a	basis
on	which	 a	 particular	 position	may	 be	 established	 as	 firm	 and	 unassailable.67
Within	classical	Sunni	Islam,	it	referred	to	an	agreement	on	the	soundness	of	a
particular	 interpretive	 position	 taken	by	 all	 four	 of	 the	 Sunni	 schools,	 and	 all
major	scholars	operating	within	 them.68	The	reference	 in	contemporary	Iraq	 is
meant	to	refer	to	agreement	among	not	only	the	four	Sunni	schools	but	the	Shi’i
schools	as	well,	or	at	least	the	“Twelver”	school	within	Shi’ism	that	dominates	in
Iraq.69
To	 the	 Sunni	 Islamist,	 the	 qualification	 of	 consensus	 has	 the	 benefit	 of

unambiguously	requiring	consideration	of	Sunni	views.	To	the	secularist,	it	has
the	benefit	of	narrowing	enormously	the	potential	scope	of	the	provision.70	And
of	course	to	the	UIA,	it	narrows	the	scope	of	repugnancy	far	too	substantially	to
be	of	much	good.	Accordingly,	 the	UIA	remained	united	behind	al-Safi	on	 the
principle	 that	 the	 requirement	of	 consensus	had	 to	be	 removed	 from	Article	2.



The	Shi’a	were	not	willing	to	subject	this	sole	substantial	form	of	Islamic	control
over	the	legislature	to	such	a	minimal	degree	that	it	could	be	defeated	so	long	as
a	 single	 authoritative	 scholar,	 whether	 Shi’i	 or	 Sunni,	 found	 the	 legislation
Islamically	valid.	A	more	capacious	approach	was	required—one	that	could	not
be	 read	 to	 grant	 a	 unilateral	 Najaf	 veto	 over	 law,	 nor	 one	 that	 required	 near
unanimity	among	jurists.
The	drafters	achieved	this	by	making	two	changes	to	al-Safi’s	text.	First,	 the

reference	to	the	rulings	of	shari’a	was	removed	and	replaced	with	the	rulings	of
Islam.	Second,	only	legislation	that	violated	the	“settled	rulings”	of	Islam	would
be	void.	 (An	alternative,	broadening	 this	 language	slightly	 to	“settled	positions
and	rulings,”	was	defeated	late	in	the	political	kitchen,	by	all	accounts	upon	the
insistence	of	Kurdish	leader	Mas’ud	Barzani.)
The	 final	 result,	 creating	 some	 ambiguity	 for	 which	 construction	 may	 then

provide	 definition,	 is	 thus	 not	 altogether	 different	 from	 repugnancy	 clauses
elsewhere	 in	 the	Muslim	world.	As	Vogel	has	noted,	 the	Egyptian	 repugnancy
clause	 is	 also	 drafted	 in	 a	manner	 that	 specifically	 avoids	 the	 use	 of	 terms	 of
precise	Islamic	meaning,	presumably	to	enable	flexible	constructions	as	political
circumstances	evolve.71	In	the	case	of	Egypt,	the	clause	contains	 the	 indication
that	 legislation	had	 to	be	based	on	 the	“principles”	 (mabadi’)	of	shari’a	 rather
than	 its	bases	 (qawa’id).72	 In	 the	case	of	 Iraq,	 it	qualifies	 the	 requisite	shari’a
rulings	 necessary	 to	 overturn	 law	 as	 being	 “settled”	 rather	 than	 a	 matter	 of
“consensus.”	We	 may	 well	 add	 the	 example	 of	 Afghanistan,	 where	 Article	 2
prohibits	law	that	is	contrary	to	the	“beliefs	and	provisions”	of	Islam,	another	set
of	terms	without	very	much	historical	pedigree.73
In	 other	 words,	 the	 drafters	 had	 at	 their	 disposal	 ample	 historical	 and

comparative	 models,	 as	 well	 as	 Islamic	 terminology	 of	 relatively	 certain
meaning,	to	which	they	could	turn	to	dramatically	limit,	or	expand,	the	nature	of
the	repugnancy	review	with	more	precision.	Had	they	used	the	term	consensus,
the	role	of	repugnancy	would	be	quite	weak,	as	the	Sunnis	and	secularists	might
have	 preferred.	 Had	 they	 made	 reference	 to	 particular	 juristic	 rules	 (or
combinations	of	 them),	 the	 role	would	have	been	quite	 strong,	which	 the	UIA
might	 have	 preferred.	 Rather	 than	 either	 approach,	 the	 drafters	 decided,
consensually,	on	some	level	of	flexibility	and	ambiguity,	because	no	other	option
presented	 itself.	 Anything	 more	 precise	 would	 have	 violated	 the	 core
conceptions	 of	 statehood	 of	 one	 or	more	 of	 the	 identitarian	 groups.	 Thus,	 the
drafters	effectively	required	that	a	ruling	needs	to	be	sufficiently	widespread	as
to	be	deemed	“settled”	before	it	can	be	used	as	the	basis	for	voiding	legislation,
but	not	so	widespread	as	 to	preclude	 the	possibility	of	vigorous	dissent	among



clerical	authorities	on	the	question.
Under	this	approach,	much	is	left	vague.	Secular	forces	could	hardly	suggest

that	 Article	 2	 permits	 the	 passage	 of	 legislation	 requiring	 individuals	 to	 eat
during	sunlight	hours	 in	 the	holy	month	of	Ramadan	given	the	broad	and	deep
agreement	on	the	requirement	of	fasting	during	that	 time.	Islamist	forces	could
hardly	 contend	 that	 Sistani’s	 objection	 to	 a	 piece	 of	 legislation	 would	 alone
create	a	“settled	ruling”	of	Islam	if	no	other	jurists	and	no	classical	Sunni	Islamic
manuals	tended	to	support	the	conclusion.	The	precise	line	between	permissible
and	unconstitutional	 legislation	 is	 left	 to	be	addressed	 through	post-ratification
construction.
However,	 this	 was	 not	 quite	 enough	 to	 satisfy	 the	 secular	 forces,	 who

remained	 distrustful	 respecting	 what	 use	 any	 future	 tribunal	 might	 make	 of
repugnancy,	and	the	extent	to	which	it	would	be	deferential	to	other	principles	of
statehood	embodied	in	the	constitution.	To	satisfy	these	concerns,	Article	2	was
expanded	 to	 prohibit	 all	 laws	 that	 violate,	 in	 addition	 to	 the	 settled	 rulings	 of
Islam,	both	the	“principles	of	democracy”	and	the	provisions	in	the	constitution
relating	 to	basic	 rights	and	freedoms,	which	are	 the	 rather	standard	panoply	of
rights	and	freedoms	 that	 appear	 in	 any	modern	 constitution.	These	 include	 the
rather	robust	recognition	of	economic	and	social	 rights	 (Articles	22–36),	 rights
to	 gender,	 religious,	 and	 racial	 equality	 (Article	 14),	 rights	 to	 freedom	 of
expression	and	speech	(Article	38),	and	rights	to	freedom	of	conscience	and	free
religious	 exercise	 for	 all	 Iraqis,	 Muslim	 and	 non-Muslim	 (Articles	 2[2],	 42,
43).74
There	is	an	element	of	redundancy	involved	in	this	formulation,	in	particular

as	 it	 concerns	 a	 prohibition	 against	 the	 enactment	 of	 legislation	 that	 is	 in
violation	 of	 the	 rights	 and	 freedoms	 contained	 in	 part	 2	 of	 the	 constitution.
Effectively,	 this	 renders	 it	 unconstitutional	 to	 pass	 an	 unconstitutional	 law.
Nevertheless,	 despite	 the	 redundancy,	 the	 decision	 to	 place	 the	 rights	 and
freedoms	of	Section	2	in	Article	2	alongside	the	“settled	rulings”	of	Islam	does
help	to	provide	some	level	of	potential	additional	support	to	secularist	positions
that	 the	rights	provisions	are	not	 to	be	derogated	from	irrespective	of	 religious
mandate.	 The	 suggestion	 that	 adherence	 to	 God	 and	 adherence	 to	 the
constitutional	rights	and	freedoms	are	of	equal	normative	importance	is	at	least
slightly	easier	 to	make	when	 they	appear	 in	 the	 same	place	 in	 the	constitution
rather	 than	when	one	appears	 immediately,	and	 the	other	shows	up	 later	 in	 the
text.	 The	 same	might	well	 be	 said	 of	 inclusion	 of	 references	 to	 “principles	 of
democracy.”
To	 some	 extent,	 the	 inclusion	 of	 all	 this	 in	 Article	 2	 appears	 to	 reflect	 a

conscious	decision	on	the	part	of	the	drafters	to	suggest	that	Islam	in	modernity



is	to	be	understood	as	both	democratic	and	in	substantial	harmony	with	standard
constitutional	 rights	 and	 freedoms.	 It	 is	 thus	 difficult	 under	 this	 textual
formulation	to	maintain	a	construction	of	Islam	that	renders	it	hostile	to	the	very
idea	of	democratic	rule	because	it	privileges	the	rule	of	humanity	over	the	rule	of
God,	 for	 example.75	 It	 is	 equally	 difficult	 to	 construct	 Islam	 in	 a	 fashion	 that
renders	religious	minorities	second-class	citizens	under	Article	2.	Yet	at	the	same
time,	 plainly	 the	 constitutional	 formulation	 decided	 on	 creates	 some	 level	 of
tension—capaciousness	 through	contradiction	 as	 it	were—between	 the	dictates
of	 Islam,	 as	 commonly	 understood	 by	 religious	 authorities	 and	 political	 elite
alike	 in	 Iraq,	and	 the	standard	panoply	of	 rights	 and	 freedoms	 that	 exist	under
the	Iraq	Constitution.	This	is	most	obvious	as	concerns	the	subject	of	apostasy,
or	conversion	from	Islam	to	another	religion.
Quite	 a	 few	 Islamic	movements	 in	 the	world	 have	 found	 a	 state-guaranteed

freedom	to	convert	 from	Islam	to	another	religion	problematic,	in	keeping	with
the	 broad	 prohibition	 of	 apostasy	 under	 more	 traditional	 conceptions	 of	 the
shari’a.76	 Moreover,	 Iraq’s	 judiciary	 has	 generally	 not	 looked	 kindly	 upon
attempts	by	individuals	to	change	 their	 religion	from	Islam	to	any	other,	under
even	the	most	congenial	of	circumstances.	Hence,	for	example,	in	1999	a	Sabian
woman	 sought	 to	 be	 registered	 as	 belonging	 to	 the	Sabian	 religion	 rather	 than
Islam,	the	religion	to	which	she	was	changed	in	the	state’s	documentation	after
her	 father	 converted	 to	 Islam	when	 the	woman	was	 a	 ten-year-old	 girl.77	 She
made	the	request	within	one	year	of	her	reaching	the	age	of	majority,	claiming	a
right	to	do	so	within	that	time	limit	as	specified	in	an	executive	order	issued	in
1988.	The	Court	of	Cassation	ruled	that	this	order	was	overruled	by	a	subsequent
one,	issued	in	1994,	and	then	pointed	to	two	principles	that	it	said	controlled	in
such	matters.	The	first	was	that	a	young	child	became	a	Muslim	if	either	of	the
child’s	parents	became	a	Muslim,	 and	 the	 second	was	 that	once	one	became	a
Muslim,	 directly	 or	 vicariously	 (for	 example,	 through	 the	 conversion	 of	 a
parent),	conversion	from	Islam	was	forbidden.	On	the	basis	of	 these	principles,
the	request	was	denied	and	the	woman	remained	registered	as	a	Muslim.
The	 irony	 is	 that	 neither	 of	 the	 principles	 the	 court	 used	 to	 determine	 the

outcome	 appears	 in	 Iraqi	 law—indeed	 if	 anything,	 the	 Ba’ath-era	 constitution
under	which	Iraq	was	ostensibly	operating	granted	Iraqis	unconditional	freedom
of	 religion.78	 However,	 the	 principles	 are	 well	 established	 in	 the	 shari’a,	 and
consequently	 the	 court	 went	 through	 a	 lengthy	 religious	 justification	 for	 the
principles	without	bothering	to	offer	a	legal	one.	This	is	odd,	in	that	the	Court	of
Cassation	 was	 not	 actually	 applying	 shari’a,	 which	 would	 impose	 the	 death
penalty	on	anyone	who	attempted	to	change	their	religion	from	Islam	and	failed



to	repent.79	Rather,	the	court	was	denying	an	individual	access	to	a	modern,	civil
process—a	 change	 of	 state	 documentation,	 which	 would,	 if	 put	 into	 effect,
enable	 that	 individual	 to	 marry	 a	 non-Muslim	man,	 among	 other	 things—and
justifying	it	on	the	basis	of	a	historic,	religious	crime	for	which	Iraq	and	Iraqi
courts	 recognized	 no	 criminal	 sanction.	 Faulty	 and	 unsupportable	 as	 the
reasoning	was,	it	is	rather	telling	of	the	biases	of	Iraqi	judges	and	legal	elites	of
the	 time.	Apostasy	was	 so	 reviled	 that	 freedom	 of	 religion	 effectively	 did	 not
exist	 for	Muslims	 in	Saddam-era	Iraq,	even	 those	coerced	 into	 adopting	 Islam,
and	even	if	there	was	no	law	that	denied	such	freedom.
Yet	despite	this,	there	simply	was	no	interest	on	the	part	of	the	constitution’s

drafters,	 even	 the	 most	 Islamist	 among	 them,	 to	 expressly	 set	 forth	 anything
limiting	apostasy	in	Iraq’s	constitution.	To	the	contrary,	the	rights	and	freedoms
set	 forth	 in	 that	document	 include	what	appear	 to	be	an	unqualified	and	robust
freedom	of	every	individual	 in	 Iraq	 to	her	 religion,	her	 freedom	of	conscience,
and	 her	 freedom	 of	 religious	 exercise.80	 Taken	 on	 their	 face,	 these	 provisions
could	 result	 in	 a	 significant	 change	 in	 legal	 practice	 from	 the	 Saddam	 era	 for
those	wishing	to	renounce	Islam.
Nevertheless,	 it	 is	 important	 to	note	 that	 the	 lack	of	a	 limitation	on	apostasy

was	 not	 a	 broad	 reconsideration	 of	 the	 historic	 ideological	 predispositions
against	it.	Rather,	it	arose	because	Iraq’s	radical	Sunni	movements	had	declared
the	 Shi’a	 apostates,	 or	 at	 least	 infidels	 only	 claiming	 affinity	 to	 Islam—the
“lurking	snake,	the	crafty	and	malicious	scorpion,	the	spying	enemy”—to	quote
Abu	Mus’ab	al-Zarqawi	in	a	letter	to	Osama	Bin	Laden	allegedly	intercepted	by
Iraqi	Kurds	 in	January	of	2004.	Given	 this,	 the	Shi’a	were	hardly	 interested	 in
constitutionalizing	 a	 prohibition	 on	 apostasy.	 To	 the	 contrary,	 they	were	more
interested	 in	 banning	 all	 organizations	 and	 groups	 inclined	 to	 declare	 others
apostates	or	infidels.81	What	concerned	the	outnumbered	and	beleaguered	Sunni
negotiators	 most	 were	 the	 (perceived)	 annihilation	 of	 the	 nation	 through
federalism,	 and	 the	 broad	 marginalization	 of	 their	 community	 through	 de-
Baathification,	not	whether	some	small	number	of	Muslim	individuals	should	or
could	 convert	 to	 another	 religion.	 Hence	 with	 the	 focus	 on	 intersectarian
divisions,	no	limitation	on	religious	freedom	appeared	in	the	constitution.82	Still,
whether	 Iraq’s	 judiciary	 would	 take	 the	 radical	 step	 of	 legitimizing	 such
conversions,	 in	 keeping	 with	 the	 broad	 constitutional	 protections	 of	 religious
freedom,	or	whether	 it	would	defer	 to	 the	provisions	 respecting	 Islam	 to	deny
them,	 remained	 highly	 uncertain.	 Much	 construction	 needed	 to	 take	 place	 to
clarify	these	matters.



Composing	the	tribunal	that	determines	whether	legislation	is	contrary	to
Islam’s	settled	rulings
Beyond	 the	question	of	how	 legislation	would	 be	 controlled	 by	 Islam	was	 the
question	 of	 who	 would	 so	 control	 it.	 By	 all	 accounts,	 this	 was	 the	 more
controversial	matter,	and	one	that	exposed	rifts	that	proved	impossible	to	bridge,
making	deferral	through	capacious	text	necessary.
For	Sunni	Islamist	forces	comfortable	with	Iraq’s	state	apparatus,	repugnancy

was	 not	 only	 acceptable	 but	 desirable,	 but	 only	 so	 long	 as	 performed	by	 state
judges.	This	would	prevent	 the	co-opting	of	a	state	 institution	by	Najaf	 jurists,
who	were	 viewed	by	 the	Sunni	 Islamists	with	 considerable	 suspicion	 as	 being
particularist	 and	not	 especially	 inclined	 toward	 supporting	 national	 aspirations
and	 fostering	 national	 consciousness.	 National	 judges,	 on	 the	 other	 hand,
whether	Sunni	or	Shi’i,	could	hardly	be	accused	of	similar	particularism.	They
were,	after	all,	state	officials	committed	by	profession	to	the	national	state.
For	secularists	willing	to	countenance	repugnancy,	placing	the	determination

of	 the	 Islamicity	 of	 legislation	 in	 the	 hands	 of	 state	 judges	 provides	 other
benefits.	It	subjects	the	use	of	religious	law	to	greater	state	control	and	relies	on
the	 state	 judges’	 comfortable	 biases	 in	 favor	 of	 state	 institutions	 rooted	 in	 the
European	 legal	 tradition.83	Moreover,	 it	would	 be	 reasonable	 to	 assume	 that	 a
professionalized	and	secularly	trained	judiciary	would	develop	understandings	of
shari’a	that	are	more	respectful	of	modern	principles	of	human	rights	than	would
be	 likely	 of	 Najaf	 jurists.	 All	 this	 would	 result	 in	 obvious	 secularizing
administrative	 tendencies	even	when	a	 judge	was	applying	 the	most	 Islamic	of
codes.84
Conversely,	 for	 the	 UIA,	 Najaf	 representation	 was	 fundamental	 to	 make

repugnancy	meaningful.	Reliance	on	the	state	was	anything	but	a	comfortable	or
adequate	substitute	for	the	jurists.	The	Shi’a	had	no	more	faith	in	the	judiciary	to
determine	 religious	 doctrine	 than	 they	 did	 the	 legislature.	 They	 believed	 that
state	 institutions	 such	 as	 the	 legislature	 and	 the	 judiciary	 had,	 throughout
recorded	history,	been	twisted,	repeatedly,	to	thwart	God’s	will	and	to	engage	in
repression	 of	 the	 Shi’a.	 The	 purpose	 of	 the	 repugnancy	 clause	 was	 thus	 to
control	state	institutions,	not	to	empower	them.	This	is	to	say	nothing	of	the	fact
that	 to	 the	 Shi’a,	 the	 right	 of	 ijtihad,	 or	 the	 interpretation	 of	 sacred	 text	 to
elucidate	religious	doctrine,	was	within	the	sole	authority	of	Najaf,	and	a	judge
should	not	be	engaged	in	it.	As	a	result	of	all	this,	the	Shi’a	opposed	deeply	and
fundamentally	the	state	 judiciary	as	 the	agent	 through	which	the	shari’a	would
be	projected,	and	sought	 to	distance	the	 institution	exercising	repugnancy	from
the	balance	of	the	state’s	administrative	apparatus	to	the	fullest	extent	possible.



To	each	side,	 therefore,	 the	issue	was	almost	existential,	central	 to	their	core
conceptions	of	what	Iraq	should	be.	The	secularists	and	Sunni	Islamists	sought	a
state	with	a	 secularized	 judiciary	determining	all	constitutional	questions,	even
those	 related	 to	 Islam.	 The	 conception	 of	 the	 UIA	 was	 of	 a	 state	 whose
institutions	and	actors	would	be	constrained	by	nonstate	forces,	the	Najaf	jurists,
when	 the	 state’s	 officers	 sought	 to	 extend	 themselves	 beyond	 proper	 Islamic
boundaries.
The	 initial	 UIA	 proposal,	 astonishing	 in	 the	 level	 of	 its	 departure	 from

comparable	 regional	 models,	 was	 to	 create	 effectively	 two	 separate	 high
tribunals.	 One	 would	 be	 a	 Federal	 Supreme	 Court	 staffed	 by	 a	 judiciary	 that
existed	 very	much	 along	 the	 same	 lines	 as	 the	German	 Federal	 Constitutional
Court	 except	 stripped	 of	 any	 role	 in	 determining	 matters	 of	 constitutionality.
Thus,	the	Federal	Supreme	Court	would	resolve	disputes	arising	between	center
and	region,	region	and	province,	region	and	region,	or	province	and	province,	as
well	 as	 handle	 other	 matters	 ranging	 from	 addressing	 appeals	 concerning
membership	 in	 legislative	 bodies	 to	 presiding	 over	 impeachment	 trials.85	 This
would	be	a	fairly	uncontroversial	and	familiar	state	institution.
A	 separate	 institution	would	deal	with	 constitutionality.	Borrowing	 from	 the

French	model,	 the	original	Shi’i	 proposal	was	 to	 separate	what	was	 called	 the
Constitutional	 Council	 from	 the	 judicial	 branch	 entirely.	 That	 proposal	 was
placed	 in	 a	 separate	 section	 of	 the	 constitution	 that	 has	 now	 disappeared,	 a
former	Section	6,	 entitled	 “The	Constitutional	Safeguards.”	These	 included,	 in
addition	 to	 the	 Constitutional	 Council,	 the	 Independent	 High	 Electoral
Commission,	responsible	for	organizing	elections,	and	the	Integrity	Commission,
responsible	 for	 anticorruption.	 Other	 independent	 commissions	 appeared	 over
time	as	well,	 including	a	human	 rights	 commission,	 the	Central	Bank,	 and	 the
Board	of	Supreme	Audit	(responsible	for	government	accounting).
The	Constitutional	Council	was	to	be	composed	of	eleven	members	under	the

original	UIA	 formulation.	 Six	would	 be	 experts	 in	 shari’a,	 and	 five	would	 be
experts	 in	 law.	 Its	 job	would	 be	 to	 ensure	 the	 constitutionality	 of	 laws	 before
they	were	issued	(again	relying	on	the	French	model).	It	also	had	the	power	to
review	legislation	after	it	was	issued	“if	in	implementation	it	had	the	effect	of	a
substantial	violation.”	In	addition,	in	an	obvious	redundancy	given	the	existence
of	the	simultaneous	Article	2	proposal,	it	could	also	review	legislation	“to	ensure
the	 lack	 of	 conflict	 with	 the	 provisions	 of	 the	 shari’a.”	 Moreover,	 the	 body
would	be	answerable	to	the	Council	of	Representatives.
While	the	UIA	was	strongly	united	behind	this	formulation,	the	balance	of	the

drafting	forces	was	united	in	strong	opposition;	they	uniformly	favored	a	single
high	 court	 composed	 entirely	 of	 judges	 and	 constructed	 along	 the	 lines	 of	 the



German	model.	The	division	between	the	opposing	camps	proved	impossible	to
bridge.	Different	formulations	were	therefore	attempted	with	varying	numbers	of
judges,	 legal	 experts,	 and	 religious	 experts,	 but	 to	 no	 avail.	 Secular	 forces
continued	to	demand	the	total	absence	of	religious	scholars	or	clerics,	or	at	most
their	 relegation	 to	 a	 purely	 advisory	 capacity.	 This	 was	 a	 position	 that	 they
maintained	 through	 the	 amendment	 process	 of	 the	 Constitutional	 Review
Committee,	mainly	 through	 Iraqiya	 representative	Alia	Nassif.	 Unsurprisingly,
Iraq’s	 Higher	 Judicial	 Council,	 representing	 the	 nation’s	 judiciary,	 largely
agreed.
For	their	part,	faced	with	broad	opposition,	the	Shi’a	seemed	willing	to	accept

the	 number	 of	 clerics	 on	 the	 proposed	 Constitutional	 Council	 to	 be	 a	 large
minority,	 at	 one	 point	 proposing	 that	 four	 members	 of	 a	 nine-person	 bench
would	be	sufficient.	This	proposal	was	probably	based	on	 their	belief	 that	 five
judges	 would	 not	 rule	 lightly	 against	 four	 clerics	 on	 a	 matter	 of	 shari’a.
However,	 it	 was	 nowhere	 near	 the	 secular	 and	 Sunni	 preference	 that	 at	most,
clerics	 could	 serve	 as	 advisory	members.	 The	 dispute	 continued	well	 into	 the
political	kitchen,	and	proved	intractable.	No	amount	of	bargaining	was	likely	to
get	 any	 pious	 Shi’i	 to	 agree	 to	 Islam	 being	 interpreted	 by	 a	 group	 of	 secular
judges	 trained	 not	 in	 Najaf	 but	 in	 secular	 law	 schools.	 Conversely,	 no	 Sunni,
Kurd,	or	secularist	was	likely	to	regard	a	tribunal	staffed	largely	by	those	trained
in	Najaf’s	juristic	academy	as	a	legitimate	national	institution	capable	of	voiding
legislation.	This	was	not	an	ordinary	political	division;	it	was	one	that	ran	to	the
core	 of	 the	 respective	 identitarian	 communities’	 visions	 of	 themselves	 and	 the
state.
The	drafters	 thus	 successfully	 reached	consensus	only	by	opting	 for	 explicit

deferral,	indicating	in	Article	92	that	a	law	would	settle	all	matters	relating	to	the
high	 tribunal.	 These	 matters	 included	 issues	 such	 as	 the	 composition	 of	 the
institution,	 the	number	of	 judges	 sitting	on	 it,	 its	work,	 and	even	 the	 selection
method	 for	 its	 members.86	 Beyond	 indicating	 that	 the	 tribunal	 would	 have
“judges,	 specialists	 in	 Islamic	 jurisprudence,	 and	 legal	 experts”	 sitting	 on	 it,
virtually	nothing	was	agreed	on.
Yet	 the	 UIA	 made	 one	 important	 and	 seemingly	 small	 concession	 that

ultimately	proved	crucial.	It	dispensed	with	the	idea	of	a	Constitutional	Council,
and	 indeed	 proceeded	 to	 delete	 Section	 6	 in	 its	 entirety.	 The	 proposed
competence	of	the	council	was	then	added	to	that	of	the	Federal	Supreme	Court
already	laid	out	in	detail	in	Article	93,	such	that	the	court	now	resembled	in	its
jurisdictional	 grant	 the	German	 Federal	 Constitutional	 Court	 nearly	 entirely.87
This	 is	 important	 for	 several	 reasons.	 First,	 the	 originally	 proposed



Constitutional	Council	would	have	had	the	opportunity	to	rule	on	all	legislation
before	 enactment	 as	 to	 constitutionality.	 It	 no	 longer	 possesses	 this	 power.
Article	93(1)	grants	it	the	power	to	exercise	oversight	over	“laws	and	regulations
in	effect,”	while	Article	93(2)	provides	an	independent	basis	of	jurisdiction	 that
enables	the	court	to	interpret	the	provisions	of	the	constitution.	This	effectively
means	that	it	can	issue	advisory	opinions	on	the	constitution	in	advance	of	any
legislative	 enactment,	 but	 it	 does	 not	 have	 the	 power	 to	 approve	 legislation
before	enactment.88
Second,	 the	 matter	 of	 constitutional	 review	 was	 placed	 much	 closer	 to	 the

purview	 of	 the	 existing	 judiciary	 than	 previously.	 It	 is	 true	 that	 the	 Federal
Supreme	 Court	 is	 an	 institution	 under	 the	 constitution	 that	 is	 independent
administratively	and	financially,	which	effectively	means	that	it	is	not	subject	to
the	budget	or	control	of	the	Higher	Judicial	Council,	the	supreme	administrative
arm	of	the	judiciary.	It	could	also	have	jurists	and	other	legal	experts	serve	on	it,
as	 Article	 92	 makes	 clear.	 Nevertheless,	 by	 combining	 the	 functions	 of	 the
former	Constitutional	Council	 into	 those	of	 the	Federal	Supreme	Court,	which
are	quite	judicial	in	nature,	the	Shi’a	ensured	that	the	institution	would	likely	be
judicially	dominated,	as	a	great	deal	of	 its	work	would	 involve	matters	a	 jurist
was	simply	not	competent	 to	handle—among	them	the	interpretation	of	federal
law,	the	certification	of	national	electoral	results,	and	the	resolution	of	disputes
between	and	among	provinces,	regions,	and	center.
Third,	the	arrangement	preserved	the	status	quo	respecting	repugnancy	review,

thereby	favoring	the	secularists	greatly.	After	all,	the	state	needs	a	high	tribunal,
and	Article	 92	 implementing	 legislation	was	 clearly	 going	 to	 take	 a	 very	 long
time	 to	 enact	 given	 the	 extent	 of	 the	 divisions	 within	 Iraqi	 society.	 In	 the
meantime,	 the	 current	 Federal	 Supreme	 Court,	 governed	 by	 a	 law	 passed
pursuant	to	the	interim	constitution,89	would	have	to	serve	as	caretaker.90
This	latter	factor	greatly	favors	the	secular	forces	over	the	UIA’s	attempts	to

Islamize.	 The	 Federal	 Supreme	 Court	 as	 constituted	 under	 the	 interim
constitution	 is	 entirely	 judicial	 by	 law,	 with	 its	 members	 nominated	 by	 the
Higher	 Judicial	 Council.91	 Its	 Chief	 Justice,	Medhat	 al-Mahmoud,	 is	 also	 the
head	of	that	Higher	Judicial	Council.	This	means	that	the	high	court	is	part	and
parcel	of	the	judicial	authority.92	Its	rulings	are	published	by	the	Higher	Judicial
Council,	 and	 the	 body	 itself	 is	 treated	 by	 the	 HJC	 as	 one	 belonging	 to	 the
judiciary.93	Thus,	though	the	issue	was	deferred,	it	was	deferred	in	a	manner	that
caused	the	secular	vision	to	prove	ascendant	at	least	in	the	short	to	medium	term.

The	state’s	role	in	protecting	Islam	and	Islamic	identity



Article	 2	 also	 included	 a	 provision,	 less	 remarked	 on	 in	 the	 current	 literature,
that	required	the	state	“to	guarantee	the	sustaining	of	the	Islamic	identity	of	the
majority	of	Iraq’s	citizens.”	This	proved	highly	controversial,	particularly	the	use
of	the	term	sustaining	(hifadh).
The	 initial	UIA	proposal	was	 to	use	 the	verb	preserve	or	guard	 (sawana)	 in

place	of	 the	more	awkward	phrase	“guarantee	 the	preservation	of.”	The	Kurds
resisted	this	the	most,	arguing	in	favor	of	a	substitute	root,	respect	 (ahtarama).
The	language	sounds	similar	enough	in	English,	with	the	state	undertaking	some
obligation	to	respect,	to	guard,	or	to	guarantee	the	sustaining	of	Islamic	identity,
as	 the	case	may	be.	 In	 fact,	 the	distinctions	between	 these	are	 significant.	The
UIA	proposal	 involves	an	element	of	protection,	as	guard	 in	English	does,	but
even	stronger.	In	the	noun	form,	its	preferred	term	means	not	only	“preservation”
but	also	“chastity,”	invariably	in	relation	to	women,	that	element	of	femaleness
which	 in	 the	 Arab	 and	 Islamic	 tradition	 must	 be	 most	 zealously	 protected.
Women	 of	 high	 standing	 have	 been	 referred	 to	 (albeit	 less	 frequently	 in
contemporary	 discourse)	 as	 sahibat	 al-saun,	 or	 “the	 companions	 of
preservation.”
If	 the	 state	 therefore	 undertakes	 to	 “preserve”	 the	 Islamic	 identity	 of	 its

Muslim	citizens,	using	the	same	verb	by	which	a	paradigmatic	woman	of	virtue
would	 protect	 her	 chastity,	 some	 sort	 of	 affirmative	 obligations	 seem	 to	 be
involved.	 These	 could	 be	 significant	 levels	 of	 state	 funding	 for	 religious	 and
potentially	missionary	 activity,	 an	 increased	 role	 for	 religion	 in	 schools	 (while
not	being	coercive	of	religious	minorities),	or,	perhaps	most	extreme,	even	some
sort	 of	 “public	 morals”	 police	 who	 ensure	 that	 Islamic	 rules	 are	 being
“preserved”	in	public	as	concerns	unmarried	couples,	for	example,	or	women’s
dress.	All	this	was	quite	alarming	to	secular	forces.
But	 if	guard	 seemed	 too	 strong	 for	 the	 secularists,	 the	Shi’a	 found	 the	 term

respect,	advanced	by	the	secular	forces,	far	too	mild.	That	seemed	to	suggest	that
the	state	had	no	affirmative	religious	obligations,	and	was	instead	limited	in	its
ability	to	adopt	measures	that	might	burden	those	adhering	to	Islamic	rules.	The
UIA	 was	 not	 seeking	 a	 state	 that	 would	 be	 merely	 “respectful”	 of	 Islam;	 it
wanted	 one	 that	 would	 undertake	 to	 preserve	 the	 religion	 in	 a	 strong	 and
affirmative	fashion.
The	compromise	appears	in	Article	2(2),	which	indicates	that	the	constitution

shall	“guarantee	 the	 sustaining	of	 the	 Islamic	 identity	of	 the	majority	 of	 Iraq’s
citizens.”	Where	 the	UIA’s	 original	 preference	was	 a	 term	 used	 in	 connection
with	preserving	a	women’s	chastity,	the	word	sustaining	would	be	used	more	in
the	context	of	sustaining	a	friend’s	loyalty—a	significant	commitment	to	be	sure,
but	not	 the	 same	 level	of	protection.	Of	course,	 in	 the	end	 the	meaning	of	 the



term	 will	 be	 derived	 not	 solely	 through	 linguistic	 niceties	 that	 constitute	 the
original	framework	but	 through	subsequent	construction	by	political	actors	and
courts.	The	compromise	language	deals	with	a	divide	through	a	moderate	level
of	 ambiguity,	 leaving	 considerable	 room	 for	 subsequent	 development	 in	 any
number	 of	 directions,	 from	 those	 involving	 minimal,	 but	 real,	 constitutional
commitment	to	religion	to	more	significant	undertakings.

The	personal	status	law	and	the	Shari’a
If	 the	 UIA	 held	 anything	 sacred	 during	 constitutional	 negotiations,	 it	 was	 an
insistence	that	the	Law	of	Personal	Status,	governing	family	law	and	inheritance,
be	more	 thoroughly	 Islamized.	 ISCI	 led	 the	charge,	but	 the	Sadrists	were	very
much	 in	 agreement.	 (Da’wa	members,	 as	 always,	were	 stalwart	 supporters	 but
never	initiators	of	such	Islamizing	crusades.)	This	was	not	a	new	demand,	but	a
long-standing	 one.	 As	 has	 been	 widely	 discussed	 in	 the	 academic	 literature,
ISCI,	led	by	Abdul	Aziz	al-Hakim	at	the	time,	had	sought	to	repeal	Iraq’s	Law	of
Personal	Status	of	1959	 in	 late	2003,	 replacing	 that	 law	with	no	more	 than	 the
rules	of	the	shari’a,	according	to	the	sect	of	the	persons	in	question.94	This	was
at	 a	 time	 when	 the	 United	 States	 administered	 Iraq	 through	 the	 Coalition
Provisional	Authority.95	Given	the	premier	role	afforded	to	the	United	States	at
that	time	in	terms	of	lawmaking,	the	effort	fizzled	quickly.96
The	constitutional	proposal	of	the	UIA	was	only	slightly	less	radical	than	the

original	ISCI	formulation.	Where	the	ISCI	formulation	called	for	an	immediate
repeal	of	 the	existing	Law	of	Personal	Status,	 the	UIA	proposal	was	 to	give	 to
each	individual	the	freedom	to	live	by	the	rules	of	his	or	her	respective	religion
and	sect	in	matters	of	personal	status.	So	created,	the	framework	text	would	be
susceptible	 to	 a	 relatively	 small	 number	 of	 constructions,	mainly	 centering	 on
whether	the	existing	Law	of	Personal	Status,	or	perhaps	even	one	more	liberal,
would	exist	for	those	who	chose	to	opt	out	of	the	religious	system.	Yet	for	large
numbers	 of	 Iraqi	 citizens,	 it	would	 clearly	 lead	 to	 the	 receding	 of	 the	 state	 in
matters	 of	 lawmaking	 in	 the	 area	 of	 personal	 status.	 No	 alternative	 could	 be
constructed	from	the	framework	text	the	UIA	originally	proposed.
Yet	just	as	fervently	as	the	UIA	demanded	this,	it	was	resisted	by	the	secular

Kurds,	who	sought	to	limit,	but	not	eliminate,	the	use	of	religious	rules	in	state
law.	Even	more	fervently	resisting	were	the	Sunni	nationalists,	who	objected	on
entirely	different	grounds.	They	were	horrified	at	the	notion	of	a	separate	law	for
each	 sect,	 viewing	 it	 as	 some	 sort	 of	 Balkanization	 of	 Iraq	 into	 discrete
subcommunities,	 each	 governed	 by	 a	 different	 legal	 system.	 The	 battle,	 from
their	perspective,	was	hardly	about	 Islamic	 rules	per	 se,	but	about	 rule-making



authorities	in	the	state	and	where	they	might	be	located.	And	in	many	ways,	this
was	 precisely	 what	 the	 battle	 was	 about	 for	 the	 UIA	 as	 well.	 In	 the	 end,	 the
struggle	 was	 much	 more	 about	 visions	 of	 the	 state	 and	 its	 role	 in	 regulating
matters	 of	 the	 family	 than	 about	 the	 actual	 substantive	 family	 law	 rules.	 The
latter	could	have	been	dealt	with	consensually;	divisions	among	the	identitarian
communities	were	minor	and	easy	to	manage.	The	former,	concerning	what	the
state	should	control	by	way	of	lawmaking	pertaining	to	the	family,	could	not.	No
Sunni	nationalist	was	willing	to	accept	a	system	wherein	Najaf	jurists	effectively
made	law	for	the	Shi’a—this	was	precisely	the	type	of	particularism	that	Sunnis
had	for	decades	sought	to	marginalize	and	remove	in	Iraq.	Conversely,	no	Shi’i
Islamist	 was	 willing	 to	 concede	 to	 the	 state	 rule-making	 authority	 that	 one
singular	area	of	law	where	shari’a	remained	most	relevant,	not	only	in	Iraq	but
globally.97
To	elaborate	 the	point,	 the	substantive	changes	 in	actual	family	 law	doctrine

that	 would	 result	 from	 the	UIA	 proposal	 were	 on	 balance	marginal	 given	 the
extent	to	which	the	existing	Law	of	Personal	Status	already	incorporated	Islamic
rules.	Mirroring	similar	laws	throughout	most	of	the	Muslim	world,	the	Law	of
Personal	Status	permits	a	husband	if	certain	conditions	are	met	to	take	up	to	four
wives,	 a	 right	derived	 from	 traditional	 conceptions	of	 the	 shari’a.98	Moreover,
the	rules	setting	forth	a	man’s	unilateral	rights	to	divorce,	a	woman’s	right	to	a
similar	dissolution	only	upon	judicial	approval,	 the	man’s	obligation	to	support
his	 wife	 by	way	 of	 shelter	 and	 care,	 and	 the	woman’s	 obligation	 to	 obey	 her
husband	or,	guilty	in	her	rebelliousness,	be	denied	the	material	support	to	which
she	 is	 otherwise	 entitled	 are	 all	 amply	 clear	 from	 the	 text	 of	 the	 law	 and	 are
derived	from	shari’a.
The	examples	of	divergence	from	pure	religious	doctrine	illustrate	amply	the

law’s	 substantial	 similarities	 to	 core	 Shi’i	 and	 Sunni	 conceptions	 of	 shari’a.
Those	offered	by	the	Shi’a	in	the	Constitutional	Review	Committee	negotiations
included	the	idea	that	while	the	Personal	Status	Code	required	two	witnesses	to	a
marriage	 (in	 accordance	 with	 Sunni	 rules),	 the	 Shi’a	 required	 only	 the	 two
contracting	 parties	 themselves.	 Should	 a	 man	 and	 a	 woman	 find	 themselves
alone	 together	 in	 a	 desert	 in	 irrepressible	 need	 of	 sex,	 one	UIA	 representative
suggested,	the	Law	of	Personal	Status	would	deny	them	an	opportunity	to	marry,
whereas	their	religion	clearly	would	permit	it.
The	matter	is	almost	as	silly	when	a	comparison	with	Sunni	rules	is	attempted.

Here	 the	often-raised	objection	 relates	 not	 to	marriage	 but	 to	 divorce.	As	 first
discussed	decades	ago	by	the	influential	Shi’i	jurist	Muhammad	Bahr	ul-Ulum,
under	the	Law	of	Personal	Status	a	Sunni	man	could	not	divorce	his	wife	while



drunk,	 a	 right	 available	 to	 him	under	Sunni	 rules	 but	 not	 the	Law	of	Personal
Status,	 which	 adopts	 the	 narrower	 Shi’i	 rules	 that	 require	 sobriety.99	 While
clever	in	its	political	correctness	(suggesting	that	it	is	just	as	unfair	to	apply	Shi’i
rules	 to	Sunnis	as	 it	 is	unfair	 to	apply	 the	Sunni	 rules	 to	 the	Shi’a),	again	 it	 is
hard	 to	 imagine	how	this	presents	any	practical	 impediment	 to	divorce	for	any
serious	person.
These	 examples	 should	 demonstrate	 amply	 that	 the	 question	 was	 not	 over

substantive	rules.	Surely	constitutional	negotiators	with	any	skill	would	be	able
to	 address	 such	 trivial	 concerns	 as	 the	 presence	 of	 a	man	 and	 a	 woman	with
outsized	libidos	trapped	in	a	desert,	or	a	drunk	man	unable	to	divorce	until	sober.
The	 Shi’i	 objections	 all	 stemmed	 from	 their	 principled	 objections	 to	 state	 (as
opposed	 to	 Najaf)	 dominance	 over	 the	 content	 of	 personal	 status	 law.	 This
precise	objection	was	 long-standing,	preceding	even	the	Ba’ath.	Bahr	ul-Ulum,
who	later	served	on	the	US-appointed	Iraq	Governing	Council,	first	published	a
seminal	critique	of	the	code	in	1963,	only	four	years	after	the	law	was	enacted,
urging	its	repeal	precisely	because	it	stripped	the	jurists	of	their	ability	to	make
law	in	this	area.100
By	 the	 same	 token,	 the	 Sunni	 nationalist	 opposition	 to	 the	 personal	 status

efforts	of	 the	UIA	was	not	so	much	 to	 the	 Islamic	nature	of	 the	Shi’i	proposal
given	 the	 existence	 of	 a	 largely	 shari’a-based	Law	of	 Personal	 Status	 and	 the
general	 preference	 of	 Sunni	 Islamists	 to	 retain	 it,	 and	 perhaps	 even	 extend	 it.
Rather,	 it	 was	 to	 the	 notion	 that	 a	 nonstate	 juristic	 entity	 could	 create	 by
constitutional	mandate	an	entirely	separate	body	of	law	to	which	one	community
would	 adhere,	 safely	 immunizing	 it	 thereby	 from	 any	 sort	 of	 legislative
oversight.	 This,	 to	 Sunni	 negotiators,	 was	 merely	 another	 example	 of	 the
division	of	the	historic	Iraqi	state.
Despite	their	general	distaste	for	the	uniform	national	consciousness	to	which

the	Sunnis	were	so	attached,	the	Kurdish	desires	to	preserve	the	limited	reforms
set	forth	in	the	Law	of	Personal	Status	against	whatever	Islamizations	might	take
place	with	its	repeal	dovetailed	well	with	the	Sunni	demands.	The	United	States
predictably	also	opposed	vesting	in	Najaf	any	rule-making	powers	that	currently
lay	with	the	state.
In	 light	 of	 the	 persistent,	 indeed	 relentless,	 campaign	 of	 the	 Shi’a	 and	 the

clerical	leadership	of	Najaf	with	respect	to	the	matter	of	personal	status,	from	the
period	 of	 Coalition	 Provisional	 Authority	 administration101	 through	 the
negotiation	 of	 the	 constitutional	 texts,	 and	 given	 the	 strong	 opposition	 of
everyone	else,	no	consensual	compromise	of	these	intractable	positions	was	ever
going	to	be	possible	in	any	reasonable	time	frame.	Capacious	text	was	chosen	to



mediate	the	divide,	 this	 time	through	the	use	of	both	ambiguity	and	deferral	of
the	matter	for	later,	legislative	resolution.
Article	41	reads	in	its	final	form:
Iraqis	 are	 free	 in	 their	 obligations	 concerning	 their	 personal	 status,	 according	 to	 their	 religions,	 their
sects,	their	beliefs	and	their	choices.	This	shall	be	organized	by	law.

The	reason	for	this	formulation	arises	from	the	fact	that	the	UIA	held	so	strongly
to	its	demand	that	citizens	be	free	to	adopt	personal	status	by	sect	that	the	only
secularist	response	that	met	with	any	success	was	one	that	added	“choices”	and
“beliefs”	 to	 “religions”	 and	 “sects.”	 Yet	 when	 so	 added,	 the	 result	 appears
incomprehensible.	 The	 article	 seems	 to	 imply	 that	 there	 will	 be	 no	 personal
status	law,	save	what	each	individual	chooses	to	obligate	upon	herself	based	on
her	own	free	choice.	Such	a	formulation	could	not	possibly	be	made	to	work	in
any	sensible	social	order.
The	 salvo	 arrives	 in	 the	 express	 deferral	 of	 the	 contours	 of	 this	 freedom	 to

legislative	 realization	 as	 set	 forth	 in	 the	 final	 part	 of	 the	 article.	The	 freedom,
that	is,	must	be	“organized	by	law.”	Taken	with	the	rest	of	Article	41,	this	must
mean,	if	it	is	to	make	any	sense	at	all,	that	the	legislature	has	broad	discretion	to
realize	and	organize	the	implementation	of	these	freedoms	of	choice,	belief,	sect,
and	religion.	A	wide	variety	of	legislative	constructions	could	be	taken	pursuant
to	 this	 directive,	 given	 the	 relative	 breadth	 of	 language	 implied	 by	 the	 phrase
“religion,	sect,	belief	or	choice.”102	There	is	ample	room	to	maintain	that	Iraqis
would	have	no	right	under	Article	41	to	insist	that	such	implementing	legislation
recognize	 the	 rules	 of	 their	 “sect”	 on	 any	 particular	 point	 any	more	 than	 they
could	insist	on	a	communal	marriage	of	an	entire	village	because	it	was	one	of
their	“beliefs.”103	Surely	limitations	must	exist	on	any	particular	set	of	beliefs	or
choices,	whether	 religiously	 derived	 or	 otherwise,	 in	 order	 for	 the	 freedom	 to
work.	 Those	 limitations	 are	 left	 for	 the	 legislature	 to	 determine,	 thereby
deferring	to	a	later	date	the	highly	divisive	issue	of	how	much	pluralism	is	to	be
tolerated	in	the	regulation	of	family	law.

Proposed	provisions	concerning	the	role	of	women
There	were	two	other	areas	respecting	Islam	and	the	state	where	some	division
was	 exposed,	 and	 flexibility	 achieved	 by	 removing	 a	 controversial	 proposed
provision.	The	first	of	these	two	disputes	is	a	familiar	one	in	Islamic	countries,
related	to	the	scope	of	women’s	rights.	The	fault	line	is	also	familiar	regionally,
as	between	secular	forces	and	Islamist	ones.	Notably,	however,	it	did	not	relate
as	 closely	 to	 Iraq’s	 identitarian	 divides.	 Secular	 Sunni	 nationalists	 were	 fully
aligned	with	 the	 generally	 secular	 Kurds.	 Similarly,	 Sunni	 and	 Shi’i	 Islamists



were	united	in	a	manner	they	were	not	over	the	other	questions	related	to	Islam
and	the	state.	In	this	case,	there	was	no	connection	to	juristic	authority	that	might
split	 Sunni	 from	 Shi’a,	 but	 instead	 only	 a	 question	 of	 the	 requisite	 level	 of
deference	 to	 Islamic	 rules	 (largely	 similar	 across	 sect)	 to	 qualify	 references	 to
gender	equality.
The	 Sunni	 and	 Shi’i	 Islamists,	 to	 be	 clear,	 were	 not	 seeking	 so	 much	 to

abrogate	 legal	equality	 (at	 least	 in	 their	minds)	as	 to	qualify	 it.	The	 traditional
Islamist	 argument	 respecting	 women’s	 rights	 is	 perhaps	 laid	 out	 best	 by	 the
Egyptian	Sayyid	Qutb,	one	of	the	founders	of	modern	Islamism,104	in	his	highly
influential	Social	Justice	in	Islam.	According	to	Qutb,	women	are	in	a	status	of
“complete	equality”	to	men.105	However,	physical	and	other	differences	lead	to
the	 creation	 of	 different	 but	 equal	 rights	 and	 obligations	 under	 particular
circumstances.	 Where	 those	 differences	 exist,	 there	 may	 be	 some	 forms	 of
divergent	rule	making,	but	otherwise	the	principle	of	equality	holds.	Hence,	for
example,	a	man’s	larger	inheritance	share	as	compared	with	a	similarly	situated
woman	 is	 related	 to	 the	man’s	 obligation	 to	maintain	 the	 home	 financially,	 an
obligation	that	a	woman	does	not	share,	as	her	income	is	her	own.106	In	keeping
with	 this	 and	 other	 differences,	 the	 effort	 of	 Islamist	 movements	 has	 been	 to
recognize	 equality	 but	 also	 limit	 it	 by	 referring	 to	 particular	 and	 discrete
differences	that	warrant	disparate	treatment.	The	manner	in	which	this	principle
is	given	 legal	 content	 is	 exemplified	by	Article	20	of	 the	 Iranian	Constitution,
which	reads	in	relevant	part,	“[a]ll	citizens	of	the	country,	both	men	and	women,
equally	enjoy	the	protection	of	the	law	.	.	 .	in	conformity	with	Islamic	criteria”
(my	emphasis).
Given	secularist	pressures	from	the	Kurds,	and	from	secular	nationalists	such

as	Mutlaq	and	Allawi,	not	to	mention	the	strong	opposition	of	the	US	Embassy,
the	 traditional	 Islamist	 approach	was	 politically	 impossible	 in	 Iraq.	There	was
simply	 no	 way	 that	 Article	 14	 of	 the	 Iraq	 Constitution,	 mandating	 gender
equality,	was	going	to	contain	such	a	qualifier	if	the	constitution	was	going	to	be
consensual.	 Instead,	 the	UIA	 (with	 the	 unqualified	 support	 in	 this	 case	 of	 the
Sunni	Iraqi	Islamic	Party)	sought	 to	 include	a	separate	provision,	which	would
read	as	follows:
The	state	shall	guarantee	the	balancing	of	a	woman’s	obligations	to	her	family	with	her	work	in	society,
and	her	equality	with	a	man	in	the	fields	of	political,	social,	cultural	and	economic	life,	without	violating
the	rules	of	the	shari’a.

The	 reference	 to	 shari’a	would	 formalize	 the	 Islamist	 position	 that	 equality
was	 indeed	 legally	 mandated,	 but	 that	 it	 would	 be	 limited	 by	 shari’a.	 That
rendered	 the	 clause	 the	 subject	 of	 considerable	 protest	 from	 secular	 and



nationalist	 elements,	 which	 sought	 to	 remove	 it	 or	 at	 least	 dilute	 its	 force.
Ultimately,	 the	 draft	 article	 entered	 the	 political	 kitchen	 in	 the	 following,
somewhat	watered	down,	form:
The	state	shall	guarantee	the	balancing	of	the	role	of	the	woman	in	the	family	with	her	work	in	society
and	her	equality	with	a	man,	so	 that	she	 is	granted	complete	and	effective	participation	 in	 the	areas	of
political,	social,	cultural	and	economic	life,	in	a	manner	that	does	not	contradict	this	Constitution.

The	language	is	not	as	clear,	but	some	qualification	of	the	principle	of	gender
equality	is	necessarily	assumed	by	the	reference	to	the	constitution	at	the	end	of
the	proposed	article,	or	there	would	be	no	need	for	it.	The	qualification,	secular
groups	 maintained,	 would	 necessarily	 be	 the	 shari’a,	 brought	 in	 through	 the
oblique	reference	to	the	constitution	(and	by	implication	Article	2	thereof).	As	a
result,	 they	continued	to	object.	Ultimately,	 the	provision	was	excised	from	the
constitution,	perhaps	among	the	most	significant	of	secular	achievements	at	the
time	of	drafting.
It	 is	 important	 to	 note	 that	 this	 excision	 leaves	 the	 matter	 of	 the	 extent	 to

which	Islam	qualifies	gender	equality	 in	 largely	undefined	 form,	 in	a	way	 that
would	 not	 have	 been	 the	 case	 had	 the	 article	 been	 included,	 at	 least	 with	 its
original	 wording.	 Certainly,	 Article	 14	 mandates	 equality	 under	 the	 law
irrespective	of	gender.	But	there	is	also	a	clause	referring	to	Islam	as	religion	of
the	state	 in	Article	2,	a	repugnancy	clause	 in	 the	same	article,	and	some	rather
confused	 language	 that	 could	 be	 understood	 to	 justify	 discriminatory	 personal
status	 rules	 in	Article	 41.	Qutb’s	 theory	 of	 “complete	 equality”	with	 attendant
differences	 could	well	 be	 adopted	 in	 a	manner	 that	 qualifies	Article	 14	 at	 the
expense	 of	 Articles	 2	 and	 41.	 Something	 approaching	 the	 reverse,	 where	 the
religious	 laws	 affecting	 family,	 for	 example,	 are	 qualified	 by	 principles	 of
equality	 in	one	manner	or	another,	 is	 also	possible.	The	 secularist	victory	 thus
did	not	so	much	resolve	the	matter	as	leave	the	matter	flexible,	for	future	agents
to	construct.

Proposed	constitutionalization	of	rights	embodied	in	international	law
Another	 provision	 concerning	 human	 rights	 and	 Islam	was	 excised	 late	 in	 the
political	 kitchen,	 this	 time	 by	 Islamists.	 It	 related	 to	 the	 constitutional
recognition	of	individual	rights	contained	in	international	law.	This	excision,	too,
was	 made	 in	 a	 manner	 that	 preserves	 some	 level	 of	 flexibility	 in	 the
constitutional	structure	concerning	the	status	of	such	rights.
The	 idea	 that	 individual	 rights	 available	 under	 international	 law	 should	 be

available	to	Iraqi	citizens	began,	at	least	in	the	post-Saddam	era,	with	the	interim
constitution.	Article	23	of	that	document	reads	as	follows:



The	 enumeration	of	 the	 foregoing	 rights	must	 not	 be	 interpreted	 to	mean	 that	 they	 are	 the	only	 rights
enjoyed	by	the	Iraqi	people.	They	enjoy	all	 the	rights	that	befit	a	free	people	possessed	of	their	human
dignity,	 including	 the	 rights	 stipulated	 in	 international	 treaties	 and	 agreements,	 other	 instruments	 of
international	 law	that	 Iraq	has	signed	and	 to	which	 it	has	acceded,	and	others	 that	are	deemed	binding
upon	it,	and	in	the	law	of	nations.

This	statement	is	quite	broad.	The	rights	to	which	Iraqi	judges	were	invited	to
refer	could	be	divided	into	four	categories:
1.	Those	contained	in	treaties	Iraq	had	signed;
2.	Those	contained	in	treaties	Iraq	had	not	signed	but	are	binding	through	jus	cogens	or	otherwise;
3.	Customary	international	law;

4.	Those	that	“befit	a	free	people	possessed	of	their	human	dignity.”107

This	article	would	be	flatly	unacceptable	to	almost	any	Islamist,	as	it	plainly
could	 lead	 to	 the	 judicial	 recognition	of	 rights	 that	 run	contrary	 to	 the	shari’a.
Certainly,	 it	 was	 unacceptable	 to	 the	 UIA	 negotiators,	 who,	 adopting	 a	 move
from	 the	 US	 conservative	 playbook,	 wondered	 how	 serious	 proponents	 of
democracy	could	 empower	 an	 unelected	 elite	 judiciary	 to	 void	 legislation	 that
conflicted	with	such	ill-defined	rights.
Secular	and	nationalist	elements	sought	to	work	from	the	template	of	interim

constitution	Article	23,	but	their	proposals	were	continually	diluted.	References
to	 rights	 that	 “befit	 a	 free	 people,”	 rights	 available	 under	 custom,	 and	 rights
otherwise	binding	on	 Iraq	were	over	 time	 removed,	with	a	 late	proposal	being
merely	 that	 the	 Iraqi	 people	 had	 the	 rights	 contained	 in	 the	 international
instruments	to	which	Iraq	was	signatory,	to	the	extent	they	were	consistent	with
the	 constitution.	Even	 that	 proposal	met	with	Najaf	 objection,	 very	 late	 in	 the
political	 kitchen,	 and	 had	 to	 be	 removed.	 UIA	 fears	 over	 the	 substance	 of
international	law	being	somehow	un-Islamic	ran	so	deep,	in	other	words,	that	no
constitutional	 bargain	 could	 have	 been	 sustained	 in	 the	 presence	 of	 explicit
reference	 to	 even	 that	 part	 of	 international	 human	 rights	 law	 that	 Iraq	 had
already	ratified.
While	 this	 might	 seem	 at	 first	 glance	 to	 suggest	 that	 international	 human

rights	 are	 not	 available	 to	 Iraqis	 in	 domestic	 courts,108	 in	 fact	 the	 picture	 is
somewhat	more	nuanced.	In	Iraq,	many	of	the	fundamental	human	rights	treaties
of	the	twentieth	century	have	not	only	been	signed	and	ratified	but	also	enacted
as	 law	 and	 printed	 in	 the	 Iraqi	Gazette.109	 This	means	 that	 they	 are	 already	 a
binding	part	of	domestic	law	and	judges	can	make	use	of	them	freely,	at	least	as
a	 formal	matter.	The	removal	of	any	contested	constitutional	clause	should	not
change	that	situation	for	the	broad	spectrum	of	rights	contained	in	the	treaties	to
which	Iraq	is	signatory.
At	the	same	time,	it	 is	abundantly	clear	that	Iraqi	 judges	have	not	used	such



treaties	 historically	 to	 expand	 the	 rights	 of	 Iraqi	 citizens.	 References	 to
international	 law	 are	 almost	 unheard	 of	 in	 the	 context	 of	 Iraqi	 criminal
proceedings,	for	example.110	Realistically,	 it	 is	hard	 to	 imagine	after	 the	excise
of	the	international	law	provision	that	the	judiciary	will	be	eager	to	alter	its	long-
standing	custom	on	this	matter	and	risk	an	Islamist	backlash.	The	status	quo,	in
this	instance,	appears	to	favor	the	Islamist	elements	rather	strongly.

De-Baathification
De-Baathification,	 or	 the	 process	 by	 which	 former	 and	 allegedly	 current
members	 of	 Saddam	 Hussein’s	 Ba’ath	 Party	 are	 removed	 from	 government
ranks,	is	comparatively	unaddressed	by	those	who	have	undertaken	some	study
of	the	Iraq	Constitution.111	Yet	the	provisions	concerning	de-Baathification	were
more	controversial	than	those	respecting	Islam	and	the	state.	While,	as	we	have
seen,	there	was	some	common	ground	in	the	matter	of	Islam	and	the	state	from
which	 to	 draft	 consensual	 textual	 formulations,	 there	 was	 almost	 none	 to	 be
found	 in	 the	 area	 of	 de-Baathification.	 As	 a	 result,	 disputes	 surrounding	 de-
Baathification	 became	 one	 of	 the	 chief	 reasons	 that	 the	 Sunnis	 ultimately
abandoned	the	constitutional	process.112	Fortunately,	very	late	in	the	process,	the
drafters	inserted	vitally	important	framework	text	that	helped	point	the	way	to	a
potential	 solution	 that	 could	 be,	 and	 indeed	 has	 been,	 developed	 through
subsequent	legislative	construction.
By	 way	 of	 introduction,	 the	 principle	 of	 de-Baathification	 had	 long	 been	 a

staple	of	opposition	politics	during	the	long	rule	of	Saddam	Hussein.113	Both	the
Shi’a	 and	 the	 Kurdish	 groups	 of	 which	 the	 opposition	 was	 almost	 uniformly
composed	 had	 suffered	 grievously	 at	 the	 hands	 of	 the	 Ba’ath	 Party,	 and	were
therefore	 naturally	 predisposed	 to	 broad	 and	 relentless	 forms	 of	 de-
Baathification.114	Yet	it	was	the	Shi’a	more	than	the	Kurds	who	had	pushed	most
forcefully	for	de-Baathification	in	the	post-Saddam	era.
The	 reasons	 are	 not	 difficult	 to	 understand.	 Most	 important	 and	 most

obviously,	 and	 as	 has	 been	 discussed	 at	 some	 length,	 the	 Shi’a	 were	 a	 newly
empowered	 majority	 community	 frightfully	 insecure	 about	 their	 abilities	 to
remain	in	power,	by	reason	of	doctrine	and	their	own	recent	political	history.	In
light	 of	 this,	 they	would	 naturally	 seek	 a	 complete	 and	 entire	 overhaul	 of	 the
state’s	 apparatus,	 from	 its	 security	 agencies	 to	 its	 state-run	 universities	 to	 its
courts	 and	 ministries,	 to	 ensure	 that	 the	 disaster	 that	 had	 been	 the	 Iraqi	 state
could	 not	 replicate	 itself	 in	 the	 post-Saddam	 era.	 At	 times,	 this	 effort	 led	 to
something	approaching	irrational	hysteria	concerning	the	possibilities	of	Ba’ath



resurgence.	 Decades	 of	 political	 marginalization	 had	 driven	 quite	 serious	 and
intelligent	 people,	 including	 current	 prime	 minister	 Nouri	 al-Maliki,115	 to
express	concerns	as	late	as	2011	about	Ba’ath	dangers,	as	if	there	were	even	the
faintest	possibility	that	 the	party	could	reassert	control	eight	years	after	 the	US
invasion.	Whether	Maliki	was	expressing	a	genuine	fear	or	merely	engaging	 in
the	 periodic	 demagoguery	 in	which	 all	 Shi’i	 politicians	 engage	 respecting	 de-
Baathification	is	irrelevant,	as	in	either	case	he	was	responding	to	a	broad,	and
undoubtedly	sincere,	concern	on	the	part	of	his	constituency.
Of	course,	not	unnoticed	by	the	Shi’a	political	elite	as	they	made	their	fervent

demands	for	de-Baathification	was	the	fact	that	those	government	positions	once
vacated	by	former	party	members	would	be	available	for	distribution	to	political
allies	 and	 fellow	Shi’a,	 a	 significant	 consideration	given	 that	 the	 state	 remains
Iraq’s	 largest	 full-time	employer.116	This	 does	 not	mean	 that	 the	Shi’a	 in	 their
newfound	majoritarian	status	intended	to	prevent	any	sort	of	Sunni	government
representation.	 Rather,	 adopting	 the	 humane	 yet	 unconstrained	 majoritarian
theme	 yet	 again,	 they	 sought	 to	 control	 entry	 to	 government	 positions
sufficiently	in	order	to	assure	to	their	own	historically	deprived	population	a	fair
(as	determined	by	them)	share	of	the	state’s	spoils.
Resentment	was	another	key	factor	in	understanding	Shi’i	positions	respecting

de-Baathification.117	While	 deep	 animus	was	 directed	 against	more	 prominent
party	members,	 the	desire	to	remove	relatively	low-level	members	who	plainly
had	 joined	 less	 out	 of	 ideological	 commitment,	more	 out	 of	 opportunism,	was
almost	 not	 as	 centrally	 related	 to	 such	 animus.	 Such	 individuals	 were	 hardly
important	enough,	or	connected	enough	to	the	state	apparatus	of	persecution,	to
inspire	 feelings	 of	 hatred	 against	 them.	 Yet	 they	 still	 derived	 benefits	 from	 a
system	 in	 which	 comparatively	 fewer	 Shi’a	 or	 Kurds	 had	 shared	 equivalent
opportunities,	 and	 in	 which	 more	 than	 a	 few	 Shi’a	 and	 Kurds	 declined	 (as
politely	 as	 possible)	 to	 join	 the	 party,	 and	 suffered	 career	 consequences	 as	 a
result.	Given	the	high	unemployment	rates	in	Iraq,	it	is	not	therefore	surprising
that	the	Shi’a	reacted	unsympathetically	toward	the	claim	that	many	Sunnis	(or
even	 the	 many	 Shi’a	 who	 were	 Ba’athists)	 had	 joined	 the	 party	 not	 out	 of
ideological	commitment	but	out	of	careerism,	as	even	such	opportunism	struck
them	as	not	a	 sufficient	 reason	 to	 enable	 them	 to	keep	 their	 jobs	when	 former
regime	opponents	continued	to	go	unemployed.
The	distinction	between	hatred	and	resentment	is	not	an	irrelevant	one.	It	is	far

easier	 to	 achieve	 reconciliation,	 at	 least	on	a	post-ratification	basis,	with	 those
whom	 one	 resents	 (lower-level	 Ba’ath	 Party	 members	 who	 joined	 for
opportunistic	 reasons)	 than	 those	 against	 whom	 one	 harbors	 deep	 animosity



(higher-level	Ba’ath	Party	members	who	joined	for	ideological	ones).
Importantly,	 however,	 demands	 for	 de-Baathification	were	 not	 as	 prominent

among	the	Kurds	by	the	time	that	the	constitution	was	being	drafted.	The	Kurds
had	already	been	given	the	benefit	of	thirteen	years	to	cleanse	their	region	of	the
Ba’ath,	 often	 in	 brutal	 fashion,	 and	 had	 already	 staffed	 relevant	 government
offices	 in	 their	 region	with	 political	 allies.118	 The	Kurds	 thus	 often	 adopted	 a
policy	of	 strategic	 ambiguity.	From	 time	 to	 time,	 Jalal	Talabani	would	express
concerns	 about	 Ba’ath	 resurgence,119	 and	 at	 other	 times	 defend	 individuals
accused	of	ties	to	the	Ba’ath.120	The	Kurdish	leadership	generally	would	support
de-Baathification	measures,	but	would	also	include	so	many	exceptions	that	the
process	 may	 well	 have	 been	 meaningless	 if	 the	 exceptions	 were	 understood
broadly.121	 Their	 position	was	 at	 times	 difficult	 to	 follow,	 yet	 this	 has	 proved
remarkably	helpful.	It	has	enabled	the	Kurds	to	play	a	vital	role	in	reconciliation
in	the	matter	of	de-Baathification.	They	may	act	as	a	bridge	between	the	Sunnis
and	 the	Shi’a,	 credible	 enough	among	 the	Shi’a	 given	 their	 shared	 distaste	 of,
and	 persecution	 from,	 the	 Ba’ath,	 and	 credible	 enough	 among	 Sunnis	 in	 their
seemingly	 earnest	 attempts	 to	 avoid	 particularly	 drastic	 de-Baathification
measures.
As	for	the	Sunnis,	their	own	strongly	held	position	was	that	de-Baathification

was	in	reality	nothing	more	than	de-Sunnification,	an	attempt	to	disenfranchise,
impoverish,	 and	 marginalize	 their	 community.122	 Almost	 to	 a	 person,	 they
tended	to	discount,	at	least	by	the	time	of	constitutional	negotiations,	any	stated
concern	about	Ba’ath	resurgence,	regarding	 that	possibility	as	so	remote	 that	 it
could	 not	 be	 based	 in	 good	 faith.	 They	 thus	 sought	 not	 only	 to	 halt	 de-
Baathification	but	to	reverse	it.
Thus,	the	Sunni	negotiators	were	not	terribly	concerned	with	the	fates	of	the

highest	 members	 of	 the	 former	 regime,	 whose	 ongoing	 trials	 at	 the	 time	 of
constitutional	 negotiations	 they	 did	 not	 remark	 upon	 at	 length,	 even	when	 the
Kurds	and	the	Shi’a	 insisted	 that	 those	 trials	receive	constitutional	 recognition.
They	were	vitally	 concerned,	 however,	with	 the	 fate	 of	 just	 about	 anyone	 else
who	may	have	been	a	Ba’athist,	or	perceived	as	one.	In	keeping	with	their	strong
attachment	 to	 the	 historic	 Iraqi	 state	 as	 it	 had	 long	 existed	 (and	 that	 they	 had
long	 dominated),	 the	 Sunnis	 believed	 that	 the	 state’s	 basic	 instruments	 and
apparatus,	from	the	courts	to	the	state-run	universities	to	the	ministries,	did	not
require	fundamental	readjustment	to	deal	with	a	nonexistent	Ba’ath	problem,	and
that	 seeking	 to	 impose	 such	 readjustment	 was	 disruptive	 and	 potentially
catastrophic,	for	them	and	for	Iraq.
Intense	 as	 these	 identitarian	 commitments	were	 on	 the	 Sunnis’	 part,	 serious



material	considerations	played	a	vital	 role	as	well.	At	 stake	 in	 the	negotiations
over	 de-Baathification	 was	 the	 future	 of	 that	 substantial	 part	 of	 the	 Sunni
community	that	had	relied	on	the	national	government	for	its	livelihood.123	The
Sunni	demand	to	put	a	stop	to	and	reverse	all	de-Baathification	efforts	was	thus
both	 a	 call	 for	 state	 continuity,	 a	 matter	 to	 which	 the	 Sunnis	 were	 deeply
attached,	and	for	continued	substantial	sharing	in	government	largesse,	a	matter
in	which	much	of	the	Sunni	voting	constituency	was	deeply	invested.	The	issue
of	de-Baathification	was	therefore	as	central	to	them	as	it	was	to	the	Shi’a,	and
potential	grounds	 for	 agreement	obviously	narrow.	 In	 the	end,	only	deferral	of
much	of	the	matter	through	incomplete	text	proved	helpful,	and	even	this	did	not
prevent	 the	Sunnis	 from	 leaving	 the	 bargaining	 table,	 because	 the	 concessions
offered	to	them	in	the	form	of	incomplete	text	appeared	long	after	negotiations
had	otherwise	ended.
The	UIA	efforts	to	constitutionalize	de-Baathification	came	in	two	articles—

Article	7,	which	deals	with	 a	ban	on	 the	Ba’ath	Party,	 and	Article	 135,	which
deals	with	the	work	of	the	de-Baathification	Commission	in	removing	particular
members	from	public	posts.	The	first	of	these	addresses	the	matter	of	the	status
of	 the	 party,	 and	 the	 second	 addresses	 the	 question	 of	 who	 might	 hold
government	jobs	in	a	country	where	the	government	provides	more	than	60%	of
full-time	employment	available.124
Article	 7	 was	 originally	 proposed	 in	 quite	 broad	 terms	 by	 the	 UIA	 and

supported	 by	 the	 Kurds,	 with	 strong	 and	 vigorous	 dissent	 from	 the	 Sunni
participants.	It	originally	read	as	follows:
Prohibited,	 in	 idea	 and	 activity,	 under	 any	 name,	 is	 any	 program	 that	 adopts	 racism,	 terrorism,
infidelization,125	or	sectarian	cleansing,	or	which	incites,	facilitates,	glorifies,	promotes	or	justifies	them,
and	especially	the	Ba’ath	Party,	and	it	may	not	be	within	the	political	pluralism	of	Iraq.

Deeks	 and	 Burton	 emphasize	 the	 specific	 reference	 to	 the	 Ba’ath	 Party	 as
engendering	 Sunni	 resistance,126	 and	 indeed	 there	 can	 be	 no	 doubt	 that	 some
Sunni	 resistance	 related	 specifically	 to	 the	 issue	 of	 mentioning	 the	 Ba’ath	 by
name.	Contemporaneous	drafts	and	Sunni	concerns	expressed	afterward	suggest
that	the	issue	is	far	broader	than	this.
Beyond	mention	of	the	Ba’ath,	Sunni	negotiators	pointed	out	that	the	language

of	draft	Article	7	is	rather	astonishing	in	its	breadth,	particularly	in	the	series	of
verbs	used	after	the	initial	clause.	It	is	one	thing	to	ban	parties	advocating	some
form	of	totalitarianism.	It	 is	another	to	ban	any	parties	“in	idea	and	activity”	if
they	 adopt,	 incite,	 facilitate,	 glorify,	 promote,	 or	 justify	 “racism,	 terrorism,
infidelization,	or	sectarian	cleansing.”
To	illustrate	the	breadth	of	Article	7	and	the	nature	of	the	Sunni	concern,	the



article	can	be	compared	against	its	German	analogue.	Article	21(2)	of	the	Basic
Law	of	Germany	reads	as	follows:
Parties	that,	by	reason	of	their	aims	or	the	behavior	of	their	adherents,	seek	to	undermine	or	abolish	the
free	democratic	basic	order	or	 to	 endanger	 the	 existence	of	 the	Federal	Republic	of	Germany	 shall	 be
unconstitutional.

The	language	is	to	some	extent	sufficiently	flexible	as	to	be	subject	to	a	broad
number	 of	 potential	 constructions.	 This	 is,	 of	 course,	 precisely	 the	 type	 of
objection	 that	many	within	 the	American	 legal	 community	would	make	 given
the	 reflexive	 US	 biases	 in	 favor	 of	 broad	 freedom	 of	 political	 speech.127
Nevertheless,	it	should	be	relatively	clear	that	Article	21(2)	of	the	German	Basic
Law	is	nowhere	near	as	broad	as	draft	Article	7	in	its	framework	text,	and	that	it
should	limit	extreme	efforts	to	suppress	legitimate	political	debate.
Thus,	for	example,	the	German	text	could	not	possibly	be	understood	to	ban	a

party	that	sought	to	remove	specifically	the	language	of	Farsi	and	no	other	from
use	in	the	public	schools.	It	would	make	a	mockery	of	the	language	 to	suggest
that	such	a	demand,	even	if	grounded	in	ethnic	animus,	was	going	“to	undermine
or	abolish	 the	free	democratic	basic	order	or	 to	endanger	 the	existence”	of	 the
state.	Yet	 the	effort	 to	ban	Farsi	and	no	other	 language	could	be	said	 to	 justify
racism	 under	Article	 7.	Under	 that	 theory,	 such	 a	 party	 could	 be	 banned.	 The
potential	ability	of	the	state	to	use	this	language	to	repress	particular	minorities
was	 thus	 apparent	 to	 the	Sunnis	 and	 a	 significant	 source	 of	 concern	 for	 them.
The	 Sunni	 negotiators,	 having	 been	 stung	 by	 the	 draconian	 de-Baathification
measures	of	the	United	States	in	its	early	occupation	phase128	and	faced	with	a
still-active	de-Baathification	Commission,	 thus	found	the	 language	of	Article	7
extremely	suspicious.	That	it	mentions	the	Ba’ath	party	in	particular	only	made
the	matter	worse,	and	considerably	so.
As	 a	 result,	 the	 Sunnis	 demanded	 that	 Article	 7	 be	 removed	 in	 its	 entirety.

This	demand	in	turn	led	negotiations	in	precisely	the	wrong	direction.	The	Sunni
refusal	to	consider	a	narrower	formulation	of	Article	7	that	included	some	sort	of
reference	 to	 the	Ba’ath	only	cemented	 in	Shi’i	and	Kurdish	minds	 the	position
that	 large	parts	of	 the	Sunni	negotiating	 team,	and	 the	Sunni	community,	were
closet	Ba’athists	who	sought	a	return	to	the	old	order.129
As	such,	the	UIA	refused	to	make	major	revisions	to	its	original	formulation,

though	it	did	agree	to	two	important	limitations,	mainly	due	to	US	intervention
on	the	Sunnis’	behalf.	The	first	was	to	remove	the	broad	modifier	“in	idea	and
activity”	 to	 describe	 the	 banned	 parties.	 The	 second,	 consistent	 with	 Kurdish
president	Talabani’s	 subsequent	 and	 comparatively	 generous	 claim	 that	 not	 all
Ba’athists	 are	 in	 fact	 fascists	 in	 the	 Saddamist	 mold,130	 was	 to	 modify	 the



reference	to	the	Ba’ath	by	describing	it	as	the	“Ba’ath	party	of	Iraq,”	presumably
to	distinguish	it	from	the	Syrian	Ba’ath.	Later	 this	was	narrowed	further	 to	 the
“Saddamist	Ba’ath	party	of	Iraq.”
It	 is	 fair	 to	 say	 that	 the	 ban	 remains	 considerably	 broader	 than	 comparable

party	 bans	 that	 exist	 in	 other	 democratic	 societies.	 The	 article	 thus	 was	 not
accepted	by	the	Sunnis	even	with	the	changes,	though	it	did	become	part	of	the
Iraq	 Constitution	 in	 this	 modified	 form.	 The	 matter	 remains	 extremely
contentious.	During	the	2009	sessions	of	the	Constitutional	Review	Committee,
the	Office	of	the	(Sunni)	Speaker	insisted,	again,	that	the	article	be	removed	in
its	entirety	because	of	the	manner	in	which	it	could	be	used	to	engage	in	broad
censorship	 of	 unpopular	 political	 views.	 Unsurprisingly,	 Shi’a	 and	 Kurdish
support	for	Article	7	was	extremely	strong	in	the	revision	process	as	well,	in	the
other	direction.	Dr.	al-Yasiri	sought	to	strengthen	it	by	restoring	the	reference	to
a	ban	on	ideas	as	well	as	activities.	Extended	deliberation	has	not	helped	to	heal
the	divide.	 In	 fact,	 the	divide	has	worsened.	The	 identitarian	 commitments	 are
simply	 too	 strong	 to	 be	 capably	 bridged	 given	 the	 intense	 historical	 paranoia
attending	Ba’ath	Party	resurgence	on	the	part	of	the	Shi’a	and	the	near	certainty
on	 the	 part	 of	 the	 Sunnis	 that	 this	 entire	 matter	 is	 nothing	 but	 a	 ruse	 to
marginalize	them.
It	 is	 important	 to	 note,	 however,	 that	 despite	 these	 differences	 the	 text	 of

Article	 7	 is	 broad	 and	 capable	 of	 various	 constructions.	 Controversial	 as	 the
article	 might	 be,	 there	 is	 no	 reason	 to	 foreclose	 on	 an	 a	 priori	 basis
interpretations	 and	 constructions	 that	 seek	 to	 narrow	 it	 in	 deference	 to	 other
principles	 contained	 in	 the	 constitution,	 among	 them	 freedom	 of	 expression
(Article	38),	 the	 freedom	 to	 form	political	 parties	 (Article	 39),	 and	 the	ban	on
legislation	that	contradicts	the	principles	of	democracy	(Article	2).	Thus,	even	if
the	 text	 remains	 a	 matter	 of	 dispute,	 its	 capaciousness	 suggests	 it	 might	 not
always	be	so,	if	it	was	constructed	in	a	consensual	fashion.
Even	more	important,	Article	7	does	not	concern	treatment	of	 former	Ba’ath

Party	members	employed	by	the	government,	only	current	members	of	the	party
—or	 other	 political	 organizations	 that	 promote,	 incite,	 or	 adopt	 terrorism,
infidelization,	 racism,	 and	 sectarian	 cleansing.	 The	 article	 thus	 could	 be	 used
(and	 has	 been	 used,	 as	 chapter	 6	 will	 demonstrate)	 to	 implement	 bans	 on
political	 participation	 by	 figures	 accused	 of	 existing	 ties	 to	 the	 Ba’ath.	 The
article,	however,	cannot	responsibly	be	read	to	remove	a	former	Ba’ath	member
from	his	 job	as	 a	government	 schoolteacher	by	virtue	of	 past	 affiliation	 alone.
That	 concern,	 the	 more	 pressing	 one	 for	 the	 Sunnis	 fearful	 of	 being	 almost
entirely	 removed	 from	 coveted	 government	 employment,	 was	 the	 subject	 of
Article	135	of	the	Constitution.



Article	 135	 sanctioned	 the	 institution	 dedicated	 to	 rooting	 out	 former
Ba’athists	 within	 the	 government,	 the	 De-Baathifiation	 Commission.	 That
commission	 was	 the	 instrument	 through	 which	 many	 Sunnis	 had	 lost	 their
government	 employment.	 To	 the	 UIA,	 it	 was	 a	 vital	 institution	 that	 had
preserved	 the	 post	 Saddam	 state	 and	 whose	 aggressive	 efforts	 needed	 to
continue.	In	fact	in	the	months	leading	up	to	the	constitutional	negotiations,	ISCI
had	 been	 dissatisfied	 with	 the	 relative	 inattention	 given	 to	 the	 matter	 of	 de-
Baathification	during	Ayad	Allawi’s	tenure	as	prime	minister,	particularly	in	the
security	 services.	 In	 other	words,	 ISCI	 sought	 to	 expand	 the	work	 of	 the	De-
Baathification	 Commission,	 not	 reduce	 it.131	 To	 the	 Sunnis,	 by	 contrast,	 the
commission	was	perhaps	the	most	detested	institution	in	the	new	Iraq.	The	very
name	 conjured	 deep	 and	 abiding	 resentment.	 Divisions	 once	 again	 proved
impossible	to	bridge	absent	capacious	text.
A	 possible	 method	 of	 ensuring	 flexibility	 in	 the	 de-Baathification	 process,

discussed	by	Deeks	and	Burton,	would	be	to	excise	entirely	any	mention	of	the
De-Baathification	Commission	from	the	constitution.132	After	all,	constitutional
text	 is	 overarching	 and	 general,	while	 the	matter	 of	 eligibility	 for	 government
employment	 demands	 a	 great	 deal	 of	 specificity.	Legislation	 that	 amended	 the
de-Baathification	 laws	 seemed	 more	 appropriate	 to	 deal	 with	 the	 festering
problem.	 This	 approach	 would	 result	 in	 the	 broadest	 possible	 deference	 to
flexibility	 and	 capaciousness	 in	 constitutional	 drafting.	 It	 would	 remove	 any
framework	for	de-Baathification	processes	and	permit	later	actors	to	conduct	the
process	as	they	saw	fit	without	constitutional	constraint	or	guidance.
The	only	problem	was	 that	 it	would	not	work.	Complete	excision	would	not

have	 satisfied	 either	 the	 UIA	 or	 the	 Sunni	 nationalists.	 The	 UIA	 wanted	 to
constitutionalize	the	work	of	 the	De-Ba’athification	Commission	so	as	to	place
its	role	in	the	new	Iraq	beyond	dispute.	As	for	the	Sunnis,	if	the	process	was	to
exist,	they	wanted	some	controls	over	it,	and	limitations	on	its	scope,	set	forth	in
the	constitution	rather	than	leaving	the	matter	to	ordinary	legislation,	where	the
UIA	might	 well	 dominate.	 Thus,	 to	 work	 for	 both	 forces,	 the	 framework	 text
would	need	to	fulfill	two	goals	that	were	largely	in	conflict	with	each	other.	The
first	would	be	 to	 legitimize	 existing	de-Baathification	 efforts	 as	undertaken	by
the	De-Baathification	Commission	and	to	enable	their	continuation.	The	second
would	be	to	limit	the	commission’s	scope	of	work	and	impose	external	controls
on	it.	The	text	did	ultimately	achieve	both	in	a	typically	flexible	and	ambiguous
fashion,	though	much	negotiation	was	required	before	this	could	be	managed.
The	initial	UIA	proposal	offered	no	meaningful	constraint	on	the	activities	of

the	De-Baathification	Commission	beyond	 rather	vague	 language	“connecting”



it	to	the	Council	of	Representatives.	The	commission	was	to	continue	in	its	work
until	 it	 determined	 that	 this	 work	 was	 done,	 at	 which	 point	 the	 Council	 of
Representatives	had	 the	option	 (but	not	 the	obligation)	 to	dissolve	 it	by	a	 two-
thirds	vote.	Naturally,	 there	was	very	little	about	 this	 that	was	appealing	 to	 the
Sunnis,	 and	 their	 abandonment	 of	 the	 constitutional	 process	 at	 the	 start	 of	 the
political	kitchen	was	predicated	in	part	on	UIA	intransigence	on	these	matters.
Gradually,	however,	and	late	in	the	political	kitchen,	the	intransigence	began

to	give	way.	The	Council	of	Representatives	was	given	the	power	to	dissolve	the
De-Baathification	Commission	even	if	the	commission	felt	there	was	more	work
to	do.	After	President	Bush	requested	further	concessions	from	the	UIA,	the	vote
necessary	 to	 end	 the	 work	 of	 the	 commission	 was	 lowered	 from	 a	 two-thirds
majority	 of	 members	 to	 an	 absolute	 majority.	 Article	 135	 left	 the	 political
kitchen	in	this	form	and	was	approved	by	the	interim	legislature	in	this	form.	It
still	did	not	address	Sunni	concerns	adequately.
Fortunately,	a	very	late	change133	was	made	to	the	article	to	placate	the	Sunni

Iraq	Islamic	Party,	at	the	same	time	that	the	Article	142	amendment	process	was
inserted.	 As	 altered,	 Article	 135	 makes	 clear	 that	 mere	 membership	 in	 the
dissolved	Ba’ath	Party	 is	 not	 sufficient	 to	merit	 transferring	 that	 person	 to	 the
courts,	and	that	the	former	member	enjoys	equality	under	the	law	and	is	equally
deserving	of	 its	protection,	 so	 long	as	he	does	not	 fall	within	 the	 scope	of	 the
provisions	 themselves.	 This	 is	 the	 most	 significant	 concession	 that	 had	 been
made	to	date	on	the	question	of	de-Baathification.	At	the	very	least,	it	seems	to
make	 untenable	 any	 legislation	 that	 would	 subject	 ordinary	 individuals,	 who
were	after	all	the	vast	majority	of	the	party’s	2	million	person	membership,134	to
legal	sanction	or	any	sort	of	discrimination	(including,	we	must	presume,	denial
of	 public	 employment)	 by	 virtue	 of	 that	 past	 membership.	 This	 puts	 a	 very
important	 limit	 on	 the	 de-Baathification	 process,	 whose	 importance	 to	 Sunnis
cannot	 be	 gainsaid	 and	 on	 which	 much	 construction	 took	 place,	 as	 chapter	 6
makes	clear.

Qualifying	Shi’i	Majoritarian	Rule
Chapter	 1	 describes	 in	 some	 detail	 effective	 ways	 of	 drafting	 capacious
constitutional	 text.	Yet	 there	 are	 also	ways	of	drafting	 such	 text	 that	may	well
prove	deleterious.	The	drafters	of	the	Iraq	Constitution	failed	most	profoundly	in
creating	 an	 effective	mechanism	 for	balancing	 the	 strong	Shi’i	 commitment	 to
almost	 unencumbered	 majoritarianism	 with	 the	 demand	 of	 the	 nation’s	 other
identitarian	communities	for	meaningful	power	sharing.
From	 the	 start,	 and	 through	 the	 2009	 amendment	 negotiations,	 the	 drafters



contemplated	 two	 potential	 formulae	 to	 manage	 the	 twin	 goals	 of	 minority
participation	 and	 majoritarian	 rule.	 The	 first	 of	 these	 was	 to	 give	 meaningful
power	to	the	officeof	the	president,	primarily	in	the	form	of	a	veto.	The	second
was	to	create	a	second	legislative	house,	the	Federation	Council,	in	which	Iraq’s
various	provinces	and	regions	would	have	representation.	The	drafters	settled	on
an	awkward	and	ill-considered	temporal	combination	of	the	two.
In	keeping	with	their	view	of	untrammeled	majoritarian	rule,	the	UIA	resisted

the	 notion	 that	 the	 president	 would	 have	 any	 power	 and	 insisted	 that	 the
president’s	role	be	largely	ceremonial.	This	would	give	the	Shi’a	the	opportunity
to	 grant	 to	 a	 representative	 from	 another	 identitarian	 community	 a	 prominent
position	in	the	state,	the	presidency,	while	retaining	true	power	in	the	officeof	the
prime	minister.	The	UIA	also	indicated	that	it	would	accept	a	president	with	veto
power,	 so	 long	 as	 he	was	 elected	 by	 the	 people	 in	 a	 direct	 election—meaning
(for	demographic	reasons	alone)	he	would	almost	certainly	be	Shi’i,	and	almost
certainly	accompanied	by	a	Shi’i	prime	minister.	This	is	as	good	a	demonstration
as	any	of	 the	UIA’s	deep	and	abiding	commitment	 to	a	particularly	 strong	and
unbridled	form	of	majoritarianism.
What	the	UIA	would	not	accept	was	a	president,	or	a	Presidency	Council,	with

veto	 power	 over	 legislation	 if	 this	 gave	 the	 minority	 communities	 a
disproportionate	 voice.	 Sistani	 had	 never	 liked	 the	 Presidency	 Council	 that
existed	 under	 the	 interim	 constitution,	 objecting	 to	 the	 fact	 that	 it	 had	 three
members—by	custom,	one	from	each	of	Iraq’s	three	identitarian	communities—
rather	than	five,	which	would	give	the	Shi’a	three	of	five	seats,	in	keeping	with
their	representation	in	the	nation	as	a	whole.135	 (His	other	objection	during	the
interim	phase,	that	the	Kurds	had	an	effective	veto	over	the	final	constitution	that
they	 could	use	 to	 thwart	 the	will	 of	 the	majority	 of	 the	 Iraqi	 people,	 similarly
demonstrated	 a	 strong	 and	 unyielding	 commitment	 to	 untrammeled
majoritarianism).136
The	 same	 UIA	 demands,	 in	 existence	 from	 the	 creation	 of	 the	 interim

constitution,	 carried	 over	 to	 the	 amendment	 negotiations	 in	 2009.	 Even	 as
discussions	 would	 begin	 in	 earnest	 on	 a	 potential	 model	 of	 government	 that
resembled	 either	 France’s	 system	 of	 shared	 power	 between	 a	 president	 and	 a
prime	minister	or	 the	United	States’	presidential	system,	 they	would	 inevitably
founder	 when	 the	 UIA	 factions	 insisted	 that	 such	 a	 president	 be	 directly
elected.137	 Adding	 to	 the	 complication	 was	 the	 fact	 that	 even	 the	 Shi’a
themselves	 were	 of	 two	 minds	 on	 the	 matter	 of	 having	 a	 stronger	 president.
During	 the	 amendment	 negotiations,	 Maliki’s	 ascendant	 Da’wa	 faction	 (led
largely	 by	Ali	Allaq	 and	Abbas	 Bayati)	 were	 in	 strong	 support	 of	 a	 US-style



presidency,	and	ISCI’s	Sheikh	Humam	Hamoudi	was	opposed,	aware	that	Da’wa
was	 far	 more	 likely	 to	 win	 the	 next	 election	 than	 ISCI	 was.	 Each	 was	 thus
advancing	 a	 set	 of	 governmental	 structures	 that	 seemed	 designed	 to	maximize
electoral	gains	for	the	next	election	rather	than	for	generations	to	come.138
The	 Sunnis	 and	 the	 Kurds	 reacted	 to	 this	 muddle	 among	 the	 Shi’a	 with	 a

remarkably	 unified	 position.	 They	 saw	 in	 the	 officeof	 the	 president	 an
opportunity	 to	 check	 potentially	 unbridled	Shi’i	 power	 through	 some	 sort	 of	 a
veto,	 and	 they	 strongly	 supported	 a	 continuation	 of	 the	 Presidency	 Council
arrangement	 that	 was	 originally	 set	 forth	 in	 the	 interim	 constitution,	 wherein
each	 community	 had	 equal	 representation	 and	 each	 member	 could	 veto
legislation.139
At	 first,	 the	 UIA	 flatly	 refused	 to	 continue	 this	 arrangement,	 leading	 to	 a

decision	to	leave	the	presidency	a	ceremonial	office,	a	relatively	easy	task,	and
to	focus	negotiations	on	the	establishment	of	a	second	house	of	parliament,	the
Federation	Council,	where	minorities	received	more	robust	representation.	Thus,
in	furtherance	of	the	notion	of	a	ceremonial	president,	Article	73,	Sections	2	and
3,	 respectively,	 indicated	 that	while	 the	 president	 could	 sign	 treaties	 and	 laws
into	force,	they	would	be	“deemed	ratified	fifteen	days	after	their	delivery.”	The
remainder	 of	 the	 president’s	 powers—leading	 the	 armed	 forces	 for	 honorary
purposes,	 calling	 the	 legislature	 into	 session,	 charging	 the	 prime	 minister
designate	with	forming	the	government,	awarding	national	medals	and	the	like—
are	precisely	the	type	of	ceremonial	functions	granted	to	presidents	in	countless
parliamentary	systems,	from	India	to	Israel.	Aside	from	the	power	to	approve	a
death	sentence	and	a	broad	 (but	not	unlimited)	power	 to	pardon,140	 the	post	 is
almost	entirely	honorary	in	nature.141
The	 second	 part	 of	 this	 arrangement,	 the	 establishment	 of	 the	 Federation

Council,	 proved	 impossible	 for	 the	 same	 reason	 that	 the	 Presidency	 Council
largely	 foundered—the	 UIA,	 and	 Sistani,	 were	 not	 interested	 in	 arrangements
that	 gave	 particular	 communities	 a	 voice	 that	 was	 disproportionate	 to	 their
demographic	strength.	It	is	somewhat	ironic	that	the	Grand	Ayatollah,	a	religious
scholar	 first	 and	 foremost,	 has	 proved	 far	 more	 flexible,	 indeed	 was	 quite
moderate,	 on	 the	 role	 of	 Islam	 in	 the	 nation-state,	 and	 yet	 would	 brook	 no
compromise	 on	 the	 means	 by	 which	 minority	 communities	 might	 be	 able	 to
enjoy	disproportionate	representation	in	particular	institutional	bodies	so	as	to	be
ensured	 meaningful	 participation.	 He,	 and	 the	 UIA,	 viewed	 the	 dilution	 of
majoritarian	rule	as	a	self-evident	affront	to	basic	democratic	principles.
As	 a	 result,	 other	 than	 the	 agreement	 that	 the	 second	 house	 would	 reject

legislation	 rather	 than	 create	 any	 of	 its	 own,	 the	 identitarian	 groups	 could



commit	to	almost	nothing	in	the	final	agreement.	First,	they	vigorously	disagreed
over	 the	 extent	 of	 the	 powers	 of	 the	 Federation	 Council.	 Early	 versions
suggested	 its	 veto	 power	 would	 be	 limited	 to	 those	 matters	 of	 relevance	 to
provinces	and	regions	(the	UIA	preference),	though	competing	proposals	by	the
Sunnis	 and	 the	 Kurds	 involved	 a	 blanket	 veto.	 Also	 in	 the	 early	 versions,
overrides	would	be	undertaken	by	a	joint	session	of	both	houses,	on	the	basis	of
an	absolute	majority	of	members.	Later	versions	varied	between	this	formulation
and	one	requiring	a	pure	Council	of	Representatives	vote	by	either	an	absolute
majority	 or	 a	 two-thirds	 vote.	 One	 version	 (indicated	 in	 handwriting	 as	 being
that	 of	 a	 Kurdish	 representative)	 insisted	 that	 the	 representatives	 in	 the
Federation	 Council	 for	 a	 particular	 province	 or	 region	 must	 vote	 identically
when	 issuing	 a	 veto,	 though	 no	 other	 expressions	 of	 support	 for	 this	 bizarre
position	can	be	found.
Second,	a	modest	dispute	arose	over	the	means	of	selection	of	the	members	of

the	 Federation	 Council.	 The	 Kurds	 in	 particular	 seemed	 eager	 to	 have	 the
members	 elected	 by	 the	 relevant	 local	 legislatures,	 which	 in	 the	 case	 of
Kurdistan	 would	 have	 ensured,	 at	 least	 at	 the	 time,	 that	 the	 members	 would
overwhelmingly	 represent	 the	 two	 parties	 that	 had	 dominated	 the	 Kurdish
political	 landscape	for	decades.	The	Shi’a,	under	 the	direction	of	Najaf	on	 this
matter,	 continued	 to	 embrace	 the	 notion	 of	 majority-rule	 direct	 elections
whenever	 and	 wherever	 possible.	 Ultimately,	 given	 the	 general	 embrace	 of
democratic	 politics	 throughout	 Iraq	 in	 the	 post-Saddam	 era,	 a	 (tentative)
consensus	seemed	to	develop	in	favor	of	direct	elections	and	against	election	by
regional	legislature.
In	the	end,	however,	the	deepest	problem	was	precisely	how	strong	a	voice	the

minorities	 were	 to	 have—in	 other	 words,	 the	 mechanism	 by	 which
representatives	were	to	be	apportioned	by	province.	On	this,	nothing	close	to	a
consensus	was	 ever	 reached.	 There	was	 a	 general	 agreement	 to	 allocate	 some
token	number	of	seats	to	ethnic	and	religious	minorities	who	would	otherwise	be
unrepresented	 (among	 them	 Turkmen,	 Assyrians,	 Chaldeans,	 and	 Yazidis).
Otherwise,	there	was	much	disagreement.
In	keeping	with	its	firm	majoritarian	commitments,	the	UIA	at	first	proposed

purely	 proportional	 representation.	 This	 would	 of	 course	 ensure	 that	 the
composition	 of	 the	 Federation	 Council	 reflected	 that	 of	 the	 Council	 of
Representatives	 almost	 exactly,	 thereby	 rendering	 the	 second	 house	 rather
pointless.	The	Kurds	favored	an	equal	number	of	representatives	per	province.	In
response,	parts	of	the	UIA	as	a	compromise	developed	a	rather	complex	hybrid
formula	 whereby	 each	 province	 with	 under	 3	 million	 inhabitants	 would	 have
three	members,	with	the	number	increasing	by	one	for	each	additional	1	million



inhabitants.	Such	a	proposal	is	significant	even	as	a	slight	concession,	as	it	was
the	first	indication	even	in	negotiation	that	the	UIA	might	temper	its	majoritarian
demands.
Later	drafts	appeared	to	be	leaning	in	the	Kurdish	direction,	using	a	modified

hybrid	formula.	At	some	point	in	the	kitchen,	Najaf	intervened,	objecting	to	any
relaxation	of	majoritarian	principles,	and	the	Kurds	in	response	demanded	more
representation,	causing	the	delicate	work	of	reaching	compromise	to	come	to	a
crashing	 halt,	 never	 to	 resurrect.	The	 parties	 instead	 created	Article	 65,	which
indicates	 that	 the	 Federation	 Council,	 along	 with	 its	 composition,	 its
competence,	and	“all	that	relates	to	it,”	was	to	be	created	by	a	law	approved	by
two-thirds	 of	 the	members	 of	 the	Council	 of	Representatives.	 Such	 a	 law	was
never	passed,	nor	 is	 it	 likely	 to	 in	 the	near	 future	given	 the	 level	of	consensus
required	and	the	lack	of	such	consensus	to	date.
The	Constitutional	Review	Committee	tried	to	take	up	the	task	of	creating	the

Federation	Council	as	well,	and	appeared	to	reach	an	internal	consensus	on	the
matter,	 though	its	amendments	were	never	passed	either.	At	one	point,	before	I
had	 examined	 the	 documentation	 surrounding	 the	 original	 constitutional
negotiations,	 I	emphasized	 the	significance	of	 the	committee	having	developed
these	 provisions	 during	 amendment	 negotiations.142	 In	 point	 of	 fact,	 however,
the	Constitutional	Review	Committee	did	very	 little,	only	 rehashing	 the	earlier
debates	of	its	predecessor	committee	and	coming	to	consensus	where	consensus
already	lay,	to	draft	amendments	that	ultimately	were	never	enacted.
In	 light	 of	 the	 enduring	 impasse,	 a	 dilemma	 remained.	 How	 was	 power

sharing	to	be	achieved	if	there	was,	at	least	as	of	the	time	of	ratification,	to	be	no
Federation	 Council?	 To	 address	 this,	 the	 drafters	 revived	 the	 original	 Kurdish
proposal	 to	 continue	 a	 Presidency	 Council.	 They	 created	 in	 Article	 138	 a
transitional	 three-person	 Presidency	 Council	 that	 would	 exercise	 not	 only	 the
power	accorded	the	president	but	also	a	rather	elaborate	veto	right.	Pursuant	to
it,	the	council	could	reject	a	law	once	(by	not	accepting	it	unanimously,	meaning
any	single	council	member	could	object)	within	ten	days,	after	which	it	would	be
reviewed	 by	 the	 Council	 of	 Representatives.	 The	 Council	 of	 Representatives
could	amend	 that	 law	to	deal	with	specific	objections,	or	 return	 it	as	 it	was	by
simple	majority.143
This	 effectively	 renders	 the	 initial	 veto	 little	 more	 than	 a	 request	 for

reconsideration,	 as	 the	 law	 can	 be	 returned	 to	 the	 Presidency	 Council	 by	 the
same	 simple	 majority	 that	 enacted	 it	 in	 the	 first	 place.	While	 the	 single-veto
simple-majority	 override	 would	 of	 course	 have	 been	 the	 UIA	 preference,	 its
leaders,	and	Najaf,	were	persuaded	 to	 include	a	 second	veto	 if	any	member	of



the	Presidency	Council	objects	again,	which	could	be	overridden	only	by	a	60%
absolute	majority	of	 the	Council	of	Representatives.	 It	was	 the	 first	 significant
formal	concession	to	temper	majoritarianism	to	appear	in	the	Iraq	Constitution.
Yet	 the	 concession	 came	 at	 a	 high	 price.	Rather	 than	 retain	 the	 Presidential

Council	indefinitely	until	the	Federation	Council	was	created,	Najaf	and	the	UIA
insisted	that	the	Presidential	Council	expire	on	a	date	certain—namely,	after	the
first	 legislative	 session.	 They	 were	 not	 willing	 to	 countenance	 the	 indefinite
continuation	 of	 a	 Sunni	 and	 a	 Kurdish	 veto	 right	 over	 all	 legislation.	 The
resulting	problem	is	 that	 the	constitutional	crisis	 that	surrounds	 the	question	of
minority	 rights	 and	 majoritarian	 rule	 is	 delayed	 not	 indefinitely	 but	 rather
precisely	four	years	from	ratification,	when	the	elections	for	the	second	Council
of	Representatives	take	place.	At	that	point,	in	the	absence	of	a	law	creating	the
Federation	 Council,	 there	 would	 be	 no	 institution	 that	 would	 temper	 the
majoritarian	impulses	of	the	lower	legislative	house.	This	is	precisely	what	came
to	pass,	as	chapter	6	will	demonstrate.

Kirkuk
While	 it	 is	 true	 that	 disputes	 did	 not	 exist	 over	 the	 fact	 of	Kurdish	 autonomy,
there	 was	 much	 contention	 over	 the	 boundaries	 of	 the	 Kurdish	 region.144
Specifically,	 the	 Kurds	 did	 not	 merely	 wish	 to	 exercise	 autonomy	 within	 the
region	that	had	been	protected	by	 the	1991	establishment	of	a	“no-fly	zone”—
namely,	 the	 provinces	 of	 Suleymania,	Dohuk,	 and	 Erbil.	 They	 also	 wanted	 to
expand	 the	 boundaries	 of	 their	 region	 to	 encompass	 Kirkuk	 and	 other	 areas
referred	 to	 in	 the	 final	 constitution	 as	 “disputed	 areas,”	 all	 of	 which	 contain
significant	Kurdish	 populations.145	While	 the	 disputed	 areas	 do	 not	 center	 on
Kirkuk	 alone,	 passions	 run	 particularly	 high	 over	 that	 province.	 It	 has	 always
had	 a	 volatile	 mix	 of	 Turkmen,	 Arabs,	 and	 Kurds,	 with	 a	 small	 Christian
minority	 as	 well.	 Iraq’s	 government	 since	 1958	 had	 engaged	 in	 a	 broad
“Arabization”	 campaign	 to	 rid	 Kirkuk	 of	 its	 Kurdish	 residents,	 or	 at	 least	 a
significant	 number	 of	 them,	 and	 replace	 them	 with	 Arabs.146	 The	 Kurdish
position	has	consistently	been	that	all	the	resettled	Arabs	who	had	arrived	in	the
city	 of	 Kirkuk	 as	 part	 of	 the	 Arabization	 campaign	 (though	 not	 the	 original
Arabs	who	had	lived	there	throughout),	 including	some	who	had	lived	decades
in	Kirkuk,	should	be	returned	to	their	“original”	homes,	after	which	Kirkuk,	with
its	 original	 mix	 of	 residents,	 would	 be	 under	 the	 authority	 of	 the	 Kurdistan
Regional	Government.	The	Turkmen	for	their	part	considered	Kirkuk	to	belong
to	 them,	making	 them	natural	 allies	 of	 the	Arabs,	 resettled	 and	original,	 all	 of
whom	had	no	interest	in	joining	Kurdistan	either.



This	 is	not	a	matter	 for	easy	 resolution	given	 the	passions	 involved,	and	 the
historical	 sense	of	grievance	 felt	by	all	 relevant	participants,	whether	Arabs	or
Turkmen	 under	 pressure	 to	 leave	 now,	 or	 Kurds	 forced	 to	 leave	 previously.
Given	this,	Kirkuk	has	been	a	source	of	severe	and	fundamental	division	since
the	fall	of	the	Saddam	regime.	The	closest	that	the	competing	identitarian	groups
have	come	to	solving	it	is	through	the	embrace	of	capacious	text	in	the	interim
constitution	 that	 is	 still	 too	 divisive	 to	 be	 implemented.	 Article	 58	 of	 that
constitution	 sets	 forth	 a	 process	 by	 which	 (1)	 expelled	 Kurds	 would	 return,
unless	 this	 was	 “infeasible,”	 in	 which	 case	 they	 would	 be	 compensated;	 (2)
populations	 that	 had	 settled	 in	Kirkuk	 over	 the	 past	 several	 decades	 could	 be
returned	to	their	districts	of	origin,	with	compensation;	(3)	disputed	boundaries
would	 be	 determined	 by	 a	 neutral	 arbitrator,	 and	 the	 United	 Nations	 if	 none
could	be	agreed	on;	 (4)	a	census	would	be	 taken;	and	 (5)	after	 all	 this,	 a	 final
solution	would	be	developed	that	is	“consistent	with	the	principles	of	justice,	and
takes	 into	 account	 the	 will”	 of	 the	 residents.	 By	 the	 time	 of	 constitutional
drafting,	 however,	 the	 divisions	 remained	 so	 severe	 that	 the	 drafters	 could	 do
nothing	 but	 endorse	 that	 same	 interim	 formulation.	 Article	 140	 of	 the
constitution	 largely	 incorporates	 Article	 58	 by	 reference.	 It	 also	 adds	 a	 long-
passed	deadline	of	January	30,	2007,	for	completion	of	all	matters	outlined	in	the
process,	 and	 a	 clarification	 that	 the	 will	 of	 the	 residents,	 the	 fifth	 step	 in	 the
process,	should	be	determined	by	referendum.
This	formulation	is	broadly	reported	as	adopting	the	Kurdish	position,	and	for

good	reasons.147	Article	 140	 does,	 after	 all,	 countenance	 the	possibility	 of	 the
Kurdish	 region’s	 expansion	 to	 encompass	 Kirkuk	 and	 other	 disputed	 areas,	 a
matter	 to	 which	 the	 Turkmen,	 Sunni	 Arabs,	 and	 Shi’a	 centralists	 were
implacably	 opposed.	 However,	 there	 is	 sufficient	 breadth	 in	 many	 of	 the
provisions	that	alternative	constructions	could	be	developed	that	harmonize	with
the	more	centralist	nationalist	desires.	Under	Article	58,	Kurds	may	be	prevented
from	returning	and	instead	compensated	when	return	is	“infeasible,”	and	there	is
much	flexibility	in	determining	when	such	a	condition	arises.	Likewise,	whereas
a	referendum	may	be	conducted,	its	results	are	not	said	to	control	the	fate	of	the
city,	 only	 to	 be	 taken	 into	 account	 to	 develop	 a	 solution	 consistent	 with	 the
“principles	of	justice.”	Adding	the	province	to	the	Kurdish	region	is,	 therefore,
possible,	but	not	strictly	necessary	under	Article	140.	Other	solutions	that	keep
some	matters	 largely	 as	 they	 are	 are	 also	 possible,	 though	 they	would,	 by	 the
necessities	and	constraints	set	forth	in	the	framework,	require	compensation.	The
article	 is	 therefore	 flexible	 enough	 to	 accommodate	 several	 potential	 solutions
even	if,	as	chapter	6	demonstrates,	none	have	been	found.



CHAPTER	FOUR

Identitarian	Agreement	in	the	Bargain

One	 criticism	of	 the	 capacious	 approach	 to	 constitution	making	might	well	 be
that	 it	 renders	a	constitution	pointless.	 If	 the	 constitution	defers	 every	difficult
decision	 for	 later	 construction,	 then	 it	might	 be	 argued	 that	 the	purpose	of	 the
entire	constitutional	endeavor	may	be	genuinely	called	into	question.	What	is	the
point	of	a	fundamental	bargain	whose	terms	are	so	uncertain?
Such	 a	 criticism	may	 be	 largely	 dismissed	 as	 an	 overstatement.	 Surely	 the

constitutionalization	of	fundamental	rights	and	liberties	in	Section	2	of	the	Iraq
Constitution	is	of	value	to	ordinary	citizens,	for	example.	That	the	highly	divided
drafters	 generally	 agreed	 on	 the	 content	 of	 such	 rights	 and	 liberties,	 as	 the
previous	 chapter	 demonstrates,	 hardly	 means	 that	 the	 important	 constitutional
constraints	they	impose	on	the	state	are	superfluous	or	irrelevant.	Similarly,	the
drafters	almost	unanimously	agreed	from	the	outset	that	the	legislative	session	of
the	Council	of	Representatives	should	be	four	years.	This	is	set	forth	in	Article
56	 of	 the	 constitution	 in	 relatively	 clear	 form.1	 Yet	 it	 did	 not	 prevent	 certain
council	 members	 from	 arguing	 that	 the	 first	 legislative	 session	 should	 be
extended,	seemingly	indefinitely,	for	the	rather	specious	reason	that	the	Council
of	Representatives	had	not	yet	enacted	all	the	laws	it	had	hoped	to	enact.2	It	was
the	fact	that	the	legislative	session	had	been	clearly	specified	as	four	years	in	the
constitution	that	led	parliamentary	leaders	to	reject	the	extension	proposal	and	to
describe	 it,	 correctly,	 as	 blatantly	 unconstitutional.3	 Framework	 text	 that	 had
been	consensual	when	drafted	helped	to	impose	this	constraint.
Moreover,	 beyond	 the	 limitations	 imposed	 by	 clear	 text	 when	 it	 can	 be

negotiated,	 the	constitution	has	symbolic	value	 that	can	scarcely	be	gainsaid.	 It
serves,	as	Sanford	Levinson	has	famously	remarked	in	the	American	context,	as
a	 “constituent	 agent”	 of	 national	 identity.4	 A	 successful	 constitution	 can	 thus
begin	 to	 resemble	 a	 sacred	 text,	 but	 for	 a	 nation	 rather	 than	 a	 religion.5
Attachment	 to	 it	 can	 grow	 over	 time,	 even	 as	 the	 courts	 responsible	 for	 its
interpretation	 develop	 an	 institutional	 authority	 that	 is	 not	 different	 from	 a
clergy’s	 authority	 over	 religious	 text.6	 The	 mere	 existence	 of	 the	 constitution
therefore	can	help	foster	conditions	for	reconciliation	among	divided	subgroups,
even	if	at	times	the	provisions	in	the	original	bargain	are	sufficiently	vague	as	to



offer	no	guidance	on	the	substance	of	a	final	solution.
Yet	 in	order	for	 the	constitution	 to	serve	as	constituent	agent,	 it	must	 in	fact

reflect	 the	 symbolic	 values	 to	 which	 the	 disparate	 identitarian	 communities
aspire.	 This	 is	 the	 subject	 of	 this	 chapter.	 Specifically,	 the	 chapter	 addresses
divisions	over	provisions	of	the	Iraq	Constitution	that	were	“identitarian”—those
that	were	symbolic	and	of	no	substantive	legal	consequence.	An	example	of	an
identitarian	provision	would	be	one	that	describes	Iraq	as	being	part	of	the	Arab
world.7
Such	 provisions	 are	 particularly	 important,	 not	 only	 because	 they	 help	 to

render	the	constitution	a	unifying	agent	of	identity,	but	also	because	they	are,	by
their	nature,	incapable	of	being	constructed.	They	must	be	deemed	palatable	by
all	significant	factions	at	 ratification,	or	 it	 is	quite	 likely	 that	alienated	factions
will	 remain	 opposed	 to	 the	 document	 for	 the	 duration	 of	 the	 life	 of	 the
constitution.	 Incrementalist	 consensus	 through	 construction	 is	 not	 possible
because	 there	 is	 nothing	 to	 “build,”	no	 legal	 foundation	on	which	 to	 construct
consensual	solutions.
To	 take	 the	 starkest	 example,	were	 the	 constitution	 to	 indicate	 that	 Iraq	 is	 a

union	 of	 the	 Shi’i	 Arab	 and	 Kurdish	 peoples—a	 position	 so	 deliberately
exclusivist	of	the	Sunni	Arab	community	that	no	serious	person	would	subscribe
to	 it—it	 is	 unimaginable	 that	 anyone	 in	 the	Sunni	 community	would	 then	 feel
comfortable	 extolling	 the	 virtues	 of	 the	 constitution	 before	 its	 formal
amendment,	even	if	it	also	guaranteed	equality	under	the	law	to	members	of	all
religious	and	ethnic	communities.	It	could	serve	no	function	as	constituent	agent
of	national	identity;	it	would	forever	be	regarded	by	Sunnis	as	imposed.
The	importance	of	reaching	consensus	over	these	purely	symbolic	provisions

in	 Iraq	 therefore	 cannot	 be	 underestimated.8	 Fortunately,	 it	 was	 achieved.
Important	 and	 difficult	 compromises	were	 made,	 in	 the	 absence	 of	 which	 the
constitution	may	well	have	been	a	greater	source	of	division	 than	 it	has	 turned
out	to	be.	In	this,	the	United	States	may	well	be	credited	with	a	largely	salutary
role	 in	 forcing	 Sunni	 inclusion,	 thereby	 assisting	 in	 some	 measure	 of
compromise	on	these	provisions.
Thus,	 in	 a	 sense,	 the	 Iraq	Constitution’s	 drafting	phase	may	be	divided	 into

two	 separate	 stories.	 The	 first,	 relating	 to	 substantive	 negotiated	 provisions,
involved	the	creation	of	capacious	framework	text	to	accommodate	all	 relevant
identitarian	 communities	 in	 the	 hope	 that	 the	 meaning	 of	 such	 text	 would	 be
developed	 incrementally	 over	 time	 through	 post-ratification	 constructions.	 The
second,	 relating	 to	 identitarian	 provisions,	 involved	 the	 creation	 of	 a	 broad
consensual	text	that	all	identitarian	communities	had	to	endorse	at	ratification	if



the	constitution	was	going	to	succeed.	Whereas	the	previous	chapter	dealt	with
the	first	of	these	narratives,	this	chapter	deals	with	the	second.
Identitarian	 provisions	 proliferate	 particularly	 in	 the	 preamble,	 as	 well	 as

Sections	1	and	2,	which	deal	respectively	with	“General	Provisions”	and	“Rights
and	 Freedoms.”	 Wherever	 they	 appear,	 they	 may	 safely	 be	 divided	 into	 two
types.	 The	 first	 type	 concerns	 the	projection	 of	 competing	 descriptions	 of	 the
state,	its	institutions,	or	its	laws	in	a	manner	informed	by	the	identitarian	values
of	 any	 given	 identitarian	 community.	 A	 prototypical	 example	 would	 be	 the
description	of	 Iraq	as	an	“Islamic	state”	 (the	Shi’i	preference),	 a	“single	state”
(the	 Sunni	 preference),	 or	 a	 “free	 union	 of	 peoples”	 (the	Kurdish	 preference).
The	 second	 concerns	 the	 recognition	 of	 particular	 identities	 (or	 institutions
attached	to	particular	identities)	within	the	state,	without	connecting	that	identity
to	the	state	as	a	whole;	for	example,	a	demand	by	the	Turkmen	minority	group	to
be	specifically	mentioned	as	an	ethnic	minority.	Both	types	of	provisions	turned
out	 to	be	quite	contentious,	 though	 the	former	much	more	so,	and	ultimately	a
workable	solution	was	found	for	each.

The	Name	of	the	Iraqi	State
Perhaps	 nothing	 better	 demonstrates	 the	 commitment	 of	 Iraq’s	 subnational
communities	 to	 identitarianism,	 and	 the	 divisions	 among	 the	 competing
communities	 over	 identitarian	 provisions	 of	 the	 constitution,	 than	 the	 sharp
disputes	 over	 Article	 1,	 which	 concerned,	 according	 to	 the	 drafts	 themselves,
“the	Name	of	the	Republic.”	These	disputes	continued	throughout	the	life	of	the
Constitutional	Committee,	and	in	fact	were	largely	unresolved	by	the	committee,
which	was	 forced	 to	 take	 them	 to	 the	 political	 kitchen,	 where	 agreement	was
supposed	to	be	reached	among	Kurdish	and	Shi’i	principals.	Even	this	measure
did	not	end	 the	matter,	 and	 changes	were	made	 after	August	 30	 to	 placate	 the
Sunni	 Iraqi	 Islamic	 Party.	 All	 this	 attention	 centered	 on	 an	 article	 that	 seems
innocuous	enough,	reading	in	its	final	form:

The	 Republic	 of	 Iraq	 is	 one	 independent	 federal	 state	 with	 complete	 sovereignty.9	 Its	 system	 of
government	 is	 representative,	 republican	 (parliamentary),	 and	 democratic.	This	 constitution	 guarantees
the	unity	of	Iraq.

In	 some	 ways,	 the	 dispute	 seems	 extremely	 bizarre,	 as	 it	 is	 puzzling	 why
anyone	 would	 find	 references	 to	 a	 republic,	 a	 state	 with	 full	 sovereignty,
democracy,	or	representative	government,	remotely	controversial.	The	language
and	 the	 distinctions	 are	 in	 fact	 subtle,	 but	 they	 are	 also	 quite	 important	 to
understand.	The	journey	of	Article	1	reveals	much	about	 the	divisions	 inherent
in	 Iraqi	society	among	 the	competing	 identitarian	groups;	 the	manner	 in	which



each	group	projected	its	own	vision	onto	the	Iraqi	state;	and	the	language	used	to
reach	a	 common	understanding.	To	 understand	Article	 1,	 its	 evolution,	 and	 its
ultimate	 acceptance	 by	 all	 identitarian	 groups	 is	 to	 understand	 not	 only	 Iraq’s
divisions	but	also	the	means	by	which	reconciliation	might	be	achieved.
Throughout	June,	in	the	absence	of	Sunni	negotiators,	the	Shi’a	and	the	Kurds

hammered	 out	 alternative	 proposals	 concerning	 Article	 1.	 The	 language	 was
largely	based	on	 the	same	 template,	with	 the	bracketed	portions	being	areas	of
dispute.
The	 [united,	 Islamic]	 Iraqi	 Republic	 is	 an	 independent,	 sovereign	 state.	 Its	 system	 of	 government	 is
republican	 (parliamentary),	 democratic,	 united	 [and	 federal].	 This	 constitution	 guarantees	 the	 unity	 of
Iraq.

The	 most	 important	 area	 of	 contention	 in	 the	 above	 translated	 text,	 one
impossible	 for	any	non-Arabic	speaker	 to	glean	without	 substantial	 exposition,
concerns	 the	 two	 words	 referring	 to	 federalism.	 The	 first	 is	 the	 term	 ittihadi,
which	I	have	translated	in	its	most	literal	sense	as	“united”—though	in	fact	it	is
probably	 the	best	Arabic	 term	 for	denoting	a	 federal	 system,	because	 it	means
“to	amalgamate,	merge,	or	unite.”	There	was	therefore	no	real	dispute	about	its
use	to	describe	Iraq	among	the	Kurds	or	the	Shi’a,	or	even	subsequently	among
Sunni	participants	upon	their	entry	into	the	negotiations.	The	only	real	question
was	precisely	where	to	put	the	modifier,	but	this	disagreement	was	more	stylistic
than	one	that	related	in	any	way	to	state	vision.
The	term	I	have	translated	above	as	“federal”	is	an	Arabic	importation	of	the

English	 term,	 rendered	 fadarali	 in	 Arabic.	 Because	 it	 is	 not	 an	 Arabic	 word,
fadarali	strips	away	the	implications	of	unity	implicit	in	the	Arabic	term	ittihadi,
and	 divorces	 the	 term	 from	 any	 core	 Arabic	 root	 that	 would	 make	 it
comprehensible	 to	 Arabic	 speakers.	 It	 thus	 describes	 something	 not	 easily
perceived	by	 Iraqi	 actors—a	system	of	government,	 to	be	 sure,	but	one	whose
parameters	were	the	subject	of	some	contention	in	Iraq	following	the	dissolution
of	the	Ba’ath	regime.
Remarkably,	as	the	Kurds	managed	to	tie	with	great	success	their	own	highly

confederal	vision	of	the	state	to	what	they	suggested	was	a	natural	manifestation
of	 the	 fadarali	 system,	 the	 reaction	 among	more	 centralist	 forces	was	 to	 cede
control	of	the	term	fadarali	to	the	Kurds	and	then	oppose	its	adoption	in	Iraq,	at
least	 as	 a	 means	 to	 describe	 the	 nation	 as	 a	 whole	 rather	 than	 its	 specific
relationship	 to	 the	 Kurdish	 region.	 That	 is	 to	 say,	 opponents	 of	 deep
confederalism,	chief	among	them	the	Sunni	negotiators,	did	not	argue	that	in	fact
federal	 systems	 from	 the	United	 States	 to	 India	 posit	 central	 authorities	many
times	 stronger	 than	 that	 which	 the	 advocates	 of	 Iraqi	 federalism	 were
demanding.	 Instead,	 they	 maintained	 that	 “federalism”	 (or	 fadaraliya)	 was	 in



fact	 a	 recipe	 for	 national	 division,	 and	 division	 must	 be	 opposed.	 This	 result
developed	because	the	entire	process	of	defining	federalism	in	Arabic	in	Iraq	had
been	well	under	way	long	before	the	constitutional	negotiations	had	begun,	and
the	notion	of	fadaraliya	as	some	form	of	loose	confederation	with	a	weak	central
authority	had,	if	not	taken	hold,	at	least	become	broadly	popular.	To	this	day	the
term	fadarali	engenders	emotional	opposition,	to	the	extent	that	I	was	repeatedly
counseled	by	members	of	 the	Constitutional	Review	Committee	 to	avoid	using
it,	 and	 to	 refer	 to	 “decentralization”	 (la	 markaziya)	 instead	 given	 the
sensitivities.
It	 is	 therefore	 of	 some	 significance	 that	 even	 before	 the	 Sunnis	 joined	 the

negotiations,	 some	 of	 the	 Shi’a,	 those	 who	 would	 later	 be	 part	 of	 Maliki’s
centralist	Da’wa	coalition,	were	opposing	the	use	of	the	term	fadaraliya.	These
efforts	were	 led	 primarily	 by	 Sami	 al-Askari,	 a	 Shi’i	 Islamist	who	 is	 close	 to
Maliki.	Significantly,	Sistani’s	representative	Ahmed	al-Safi,	the	president	of	the
subcommittee	dealing	with	Section	1	of	the	constitution,	seems	to	have	remained
largely	 quiet	 in	 this	 debate.	This	 suggests	 some	 level	 of	 apathy	 on	 the	part	 of
Najaf	 to	 the	 federalism	 question.	 ISCI’s	 representative,	 Jalal	 al-Din	 al-Saghir,
was	predictably,	like	the	Kurds	(though	with	decidedly	less	passion),	enamored
of	the	term	fadarali,	thereby	demonstrating	the	ISCI	preference	for	a	confederal
structure.	Ultimately,	the	term	fadarali	was	dropped	from	Article	1,	 though	not
until	 the	 Sunnis	 had	 joined	 the	 negotiations	 and	 it	 became	 clear	 they	 were
implacably	opposed	to	the	use	of	the	term	anywhere.
The	second	debate	between	 the	Shi’a	and	 the	Kurds,	easier	 to	grasp	even	 in

translation,	concerned	the	modifier	Islamic	 to	describe	 the	Iraqi	Republic.	This
UIA	 proposal	was	 immediately,	 and	 vociferously,	 opposed	 by	 the	Kurds,	with
Kurdish	representatives	Mahmoud	Othman	and	Dhiya’	Shakarji	pointing	out	that
it	 was	 Iran	 which	 referred	 to	 itself	 as	 an	 “Islamic	 Republic,”	 and	 that	 there
needed	to	be	clarity	respecting	the	differences	between	the	two	nations	in	their
commitment	 to	 Islam	 as	 a	 form	 of	 governance.	 This	 dispute	 largely	 resolved
itself	 in	 the	Kurds’	 favor,	 based	 on	 a	 statement	made	 by	 ISCI’s	 Saghir	 in	 the
negotiations	that	proved	remarkably	influential.	Saghir	argued	that	a	distinction
needed	to	be	made	between	Iraq’s	identity	as	an	Arab	state,	a	Muslim	state,	or	a
binational	state,	and	its	system	of	government	which	did	not	impinge	directly	on
questions	 of	 identity.	 Article	 1	 dealt	 with	 the	 latter,	 Saghir	 insisted,	 making
references	to	Islam	unnecessary	in	it.	The	distinction	is	unusual,	as	the	contested
method	of	describing	the	government	(federal,	unified,	sovereign)	is	inextricably
tied	 to	 the	 very	 identitarian	 distinctions	 that	 divide	 Iraq;	 but	 it	 did	 induce	 the
Shi’a	 to	 agree	 to	 remove	 references	 to	 Islam	 from	 Article	 1	 and	 to	 seek	 to
include	their	role	elsewhere.



Once	 Sunni	 involvement	 in	 the	 constitutional	 negotiations	 began,	 Article	 1
became	 the	 subject	 of	 even	 greater	 dispute.	 The	 Sunnis	made	 three	 additional
demands.	 First,	 Ayad	 al-Samara’i,	 the	 Sunni	 representative	 who	 was	 later	 to
become	 Speaker	 of	 the	 Council	 of	 Representatives,	 sought	 inclusion	 of	 the
phrase	 “not	 subject	 to	 partition”	 in	 the	 description	 of	 Iraq—a	matter	 that	was
immediately	 opposed,	 as	might	 be	 expected,	 by	 the	Kurds,	who	 believed	 very
much	in	their	right	to	secede.
The	second,	more	subtle	Sunni	demand	was	 to	change	 the	name	of	 the	state

from	“The	Iraqi	Republic”	(al-Jamhuriyya	al-Iraqiya)	to	the	“Republic	of	Iraq”
(Jamhuriyat	 al-Iraq).	 In	 Arabic	 or	 English,	 the	 request	 seems	 odd	 and	 its
opposition	 yet	 odder,	 in	 the	 absence	 of	 broader	 context.	 The	 issue	was	 not	 so
much	 one	 of	 semantic	 nuance	 as	 of	 historical	 continuity.	 The	 state	 had	 been
known	 as	 the	 Republic	 of	 Iraq	 since	 1958	 and	 operated	 under	 that	 name
throughout	 the	Ba’ath	period.	As	a	 result,	 the	Kurdish	 representatives	opposed
its	 use,	 in	 some	 cases	 strongly.	 The	 Shi’i	 representatives	 hardly	 seemed
exercised	about	the	matter,	content	to	follow	the	Kurdish	demand,	but	the	Sunni
contingent	was	 deeply	 invested	 in	 the	 language.	 This	 demonstrates	 to	 some
extent	 their	 attachment	 to	 the	 historic	 notion	 of	 the	 Iraqi	 state.	 Renaming	 the
Iraqi	state	was,	for	the	Sunnis,	the	formalization	of	the	destruction	of	a	nation	to
which	 they	were	 attached.	Therefore	 they	were	deeply	opposed	 to	 the	 change,
even	if	it	only	involved	using	the	adjective	Iraqi	in	place	of	the	noun	Iraq.
The	third,	related	demand	of	the	Sunni	delegates	was	for	a	separate	article	that

would	read	as	follows:
The	Iraqi	state	is	a	single	unit,	in	its	land,	in	its	people	and	in	its	sovereignty.

This	 predictably	 led	 to	 vociferous	 Kurdish	 opposition,	 with	 the	 estimable
Kurdish	 legal	 scholar	 Mundher	 Fadhil	 indicating	 that	 if	 such	 a	 clause	 was
included,	 then	 the	 right	 of	 the	 Iraqi	 peoples	 to	 determine	 their	 own	 destiny
should	be	included	as	well.	Fadhil	raised	this	matter	here,	as	well	as	in	Section	3
of	 the	 constitution.	 In	 that	 section,	 he	 sought	 to	 alter	 proposed	 language
indicating	that	the	national	government	protects	Iraqi	sovereignty,	independence,
unity,	land,	and	peace	by	adding	the	proviso	“consistent	with	the	right	of	peoples
to	determine	 their	own	destiny.”	There	was	almost	no	non-Kurdish	support	 for
such	 a	 proposal,	 even	 among	 the	 most	 federalist	 of	 the	 Shi’a,	 wherever	 it
appeared.
When	 the	 negotiations	 entered	 the	 political	 kitchen	 in	 mid-August,	 some

concessions	 were	 made	 in	 deference	 to	 Sunni	 demands.	 The	 proposed	 article
indicating	that	Iraq	is	a	“single	unit”	in	land,	people,	and	sovereignty	was	added,
without	the	additional	references	to	Kurdish	self-determination	except	as	a	vague



reference	in	the	preamble	to	Iraq	being	a	“voluntary	union.”	The	removal	of	this
clause	 respecting	 self-determination	 was	 undoubtedly	 fundamental	 to
guaranteeing	 future	 Sunni	 support	 for	 the	 constitution.	 As	 to	 why	 the	 Kurds
proved	 so	 conciliatory	 on	 such	 an	 important	 point,	 given	 their	 own	 interests,
their	 representatives	 state	 that	 they	 remain	 to	 this	 day	 entirely	 convinced	 that
their	right	to	self-determination	exists	under	international	law	irrespective	of	the
constitution.	This,	they	insist,	was	a	key	factor	in	the	Kurds	agreeing	to	remove
explicit	references	to	it.10
As	 a	 result	 of	 all	 the	 negotiations,	 the	 provision	 read	 as	 follows	 in	 early

August,	before	the	political	kitchen	commenced	in	earnest:
The	 Iraqi	 Republic	 is	 an	 independent	 state	 with	 sovereignty.	 Its	 system	 of	 government	 is	 republican
(parliamentary),	democratic	and	united.
The	Iraqi	state	is	a	single	unit,	in	its	land,	in	its	people	and	in	its	sovereignty.11

This	formulation	of	Article	1	did	not	seem	to	satisfy	the	Kurds,	who	opposed
the	 second	 sentence,	 respecting	 Iraq	 as	 single	 unit.	 Consequently,	 it	 was
removed.	In	exchange,	the	name	“Iraqi	Republic”	was	replaced	with	“Republic
of	Iraq.”	With	these	changes,	which	did	not	come	close	to	satisfying	the	Sunni
demands,	Article	1	emerged	from	the	political	kitchen.
Fortunately,	key	Sunni	demands	were	negotiated	after	the	political	kitchen	to

ensure	the	subsequent	support	of	a	key	Sunni	faction,	the	Iraqi	Islamic	Party,	of
the	 framework	 text.	 These	 concessions,	 admittedly	 enacted	 quite	 late—in
October	of	2004,	long	after	the	deadline	set	by	the	interim	constitution	to	finalize
the	draft	text—were	fundamental	to	reaching	a	broad,	general	consensus	on	this
identitarian	 article	 that	 proved	 so	 contentious.	All	 such	 concessions	 lay	 in	 the
Sunnis’	 favor,	 and	 were	 designed	 to	 resurrect	 their	 references	 to	 Iraq	 as	 a
“single”	 unit	 in	 land,	 people,	 and	 sovereignty	 without	 copying	 the	 precise
phrasing.	The	 reference	 to	 “sovereignty”	 in	Article	 1	was	 replaced	with	 “total
sovereignty.”	Implicit	in	this	latter	reference	was	the	assumption	that	the	regions
of	 the	 nation	did	 not	 exercise	 any	 type	of	 state	 sovereignty	 at	 an	 international
level.12	The	term	single	was	added	to	the	phrase	“independent	state.”13	A	phrase
was	added	such	that	the	constitution	“guaranteed”	the	unity	of	Iraq.	It	would	be	a
mistake	to	dismiss	such	concessions	as	trivial	and	of	no	importance.	The	degree
to	which	 the	 Sunni	 representatives	 had	 insisted	 on	 such	 references	 throughout
the	negotiations	suggests	quite	the	opposite.	These	concessions	helped	guarantee
ultimate	 Sunni	 acceptance	 of	 the	 constitution,	 once	 consensual	 constructions
developed	as	to	the	substantive	provisions.

Iraq	as	a	Diverse	Nation,	and	Its	Relationship	to	the	Arab	and



Muslim	Worlds
The	determination	not	to	weigh	down	Article	1	with	explicit	references	to	state
identity	 did	not	 so	much	 resolve	 the	 question	 of	 Iraq’s	 position	 as	 an	Arab	 or
Muslim	 state	 as	 transfer	 that	 dispute	 to	 other	 articles	 of	 the	 constitution.	 In
particular,	 the	matter	 arose	 again	with	 some	 passion	 in	Article	 3,	which	 in	 its
final	form	reads	as	follows:
Iraq	 is	 a	 country	 of	 many	 peoples,	 religions	 and	 sects.	 It	 is	 a	 founding,	 active	 member	 of	 the	 Arab
League,	obligated	by	its	charter,	and	it	is	part	of	the	Islamic	world.

Developing	 this	 consensual	 text	 given	 the	 identitarian	 communities’	 widely
varying	 views	 on	 Iraq’s	 role	 in	 both	 the	Arab	 and	 the	Muslim	worlds	 proved
quite	 difficult.	 The	 first	 sentence	 of	 the	 formulation	 set	 forth	 above	 was
contentious	 among	 historic	 Sunni	 nationalists,	 who	 had	 never	 found	 much
appeal	in	subnational	particularism,	and	whose	national	vision	generally	favored
the	suppression	of	such	allegiances	in	favor	of	an	overriding	national	allegiance.
As	 such,	 it	made	 appearances	 and	 disappearances	 throughout	 the	 negotiations,
but	in	the	end	the	support	for	it	was	too	broad	and	too	deep	to	have	it	removed.
Iraq’s	Shi’i	and	Kurdish	communities,	after	decades	of	state	repression,	were	to
their	 core	 defined	 at	 least	 as	much	 by	 ethnic	 and	 sectarian	 commitment	 as	 by
commitment	to	the	Iraqi	nation.	The	notion	that	such	commitments	to	alternative
sources	of	authority	constituted	a	threat	to	the	state	and	needed	to	be	suppressed
in	 favor	 of	 one	 broad	 national	 vision,	 something	 akin	 to	 a	 French	 model	 of
citizen	 to	 state,	 could	 not	 possibly	 be	 sustained	 in	 those	 communities.	 The
careful	 state	 architecture	 developed	 in	 furtherance	 of	 the	 vision	 of	 national
uniformity,	 from	 the	 educational	methodologies	 of	 Sati’	 al-Husri	 to	 the	 brutal
suppression	of	Najaf’s	juristic	classes,	had	hardly	inured	the	Shi’a	and	the	Kurds
to	 the	 state;	 to	 the	 contrary,	 it	 had	 successfully	 alienated	 them.	An	 alternative
vision,	one	that	embraced	greater	cultural	particularism,	was	inevitable.	The	first
sentence	of	Article	3	was	an	unmistakable	step	in	that	direction.
The	second	sentence,	respecting	a	connection	to	the	broader	Arab	and	Muslim

worlds,	was	more	nuanced	and	 required	greater	 negotiation	 and	 concession	on
the	 part	 of	 all	 parties.	 Various	 options	 were	 raised.	 Among	 the	 proposed
formulations	were	the	following	six:

1.	Iraq	is	part	of	the	Arab	and	Muslim	nations.14

2.	Iraq	is	part	of	the	Arab	and	Muslim	worlds.
3.	Iraq	is	part	of	its	Arab	and	Muslim	surroundings.
4.	Iraq	is	a	member	of	the	Arab	League	and	a	member	of	the	Organization	of	the	Islamic	Conference.
5.	Iraq,	with	its	Arab	and	Muslim	majority,	is	part	of	the	Arab	and	Muslim	worlds.
6.	The	Arab	population	of	Iraq	is	an	indivisible	part	of	the	Arab	nation,	and	the	Kurdish	part	of	Iraq	is	an



indivisible	part	of	the	Kurdish	nation.

Endless	 combinations	 of	 the	 foregoing	 could	 be	 raised,	 and	 were.	 (For
example,	 “Iraq	 with	 its	 Arab	 and	 Muslim	 majorities	 is	 part	 of	 the	 Arab	 and
Muslim	nations”	would	be	a	variant	of	option	5	informed	by	option	2.)	The	six
examples	 above,	 however,	 illustrate	 well	 the	 three	 axes	 on	 which	 the	 dispute
centered;	 to	wit,	 (1)	 references	 to	majoritarianism	as	 legitimization	of	 national
identity,	(2)	selection	among	the	competing	terms	nation,	world,	community,	or
membership	 in	 transnational	 institution	 as	 signal	of	pan-national	 affinities	 and
loyalties,	and	 (3)	extent	of	announcement	of	broader	affiliations	on	 the	part	of
Iraq’s	Kurds.
The	 third	 of	 these	 is	 the	most	 easily	 dispensed	with.	 The	Kurds	 seemed	 to

show	 very	 little	 interest	 in	 demanding	 equal	 recognition	 of	Arab	 and	Kurdish
pan-identities	 in	 any	 description	 of	 Iraq’s	 regional	 roles.	 They	 instead	 raised
variations	of	option	6	mostly	in	the	context	of	making	the	point	that	any	mention
of	 a	 broader	 Arab	 affiliation	 on	 the	 part	 of	 the	 nation	 of	 Iraq	 was	 implicitly
chauvinistic	 in	 its	 implications	 for	 non-Arabs	 such	 as	 the	Kurds.	 The	 point	 is
effective,	 though	 it	may	be	 said	 that	 the	matter	 can	be	 turned	on	 the	Kurds	 to
some	 extent	 as	 well.	 The	 Turkmen	 Abbas	 Bayati	 effectively	 did	 just	 this,
countering	a	Kurdish	demand	for	a	variation	of	option	6	with	his	own,	that	the
Turkmen	be	considered	part	of	the	greater	Turkish	nation,	a	matter	so	shocking
to	the	other	negotiators	that	none	even	commented	on	it.	Having	made	his	point,
the	puckish	Bayati	never	raised	it	again.
As	to	why	the	Kurds	did	not	feel	 the	need	to	express	a	commitment	 to	 their

own	pan-national	community	more	strongly,	we	may	only	speculate.	Part	of	the
reason	might	have	to	do	with	the	fact	that	while	the	attachment	to	a	pan-national
Kurdish	people	is	appealing	to	the	Kurds	as	some	sort	of	romantic	commitment,
its	actual	salience	to	Iraqi	Kurds,	who	have	much	to	lose	from	expressing	such
commitments	too	strongly,	does	not	match	the	florid	protestations	uttered	in	its
defense.	 The	 response	 of	 Iraq’s	Kurdish	 authorities	 to	 Turkey’s	 air	 attacks	 on
Iraqi	 soil,	 aimed	 at	 Kurdish	 guerrillas	 at	 war	 with	 Turkey,	 may	 be	 the	 best
demonstration	 of	 this.	 Rather	 than	 advance	 the	 guerillas’	 interests,	 the	 Iraqi
Kurds	 have	 come	 near	 to	 taking	 Turkey’s	 side,	 demanding	 that	 their	 fellow
Kurds	disarm	or	depart.15	In	any	event,	whatever	the	reason,	Kurdish	references
to	 a	 pan-Kurdish	 identity	 were	 never	 seriously	 considered	 for	 constitutional
recognition.
By	 contrast,	 the	 Arab	 interest	 in	 announcing	 affinity	 with	 a	 broader	 Arab

“nation”	 remained	quite	 strong	among	primarily	Sunni	 secular	 nationalists.	By
the	time	the	final	constitution	was	drafted,	there	was	no	serious	claim	that	 Iraq



should	be	described	as	an	“Arab	state.”	The	history	of	the	Ba’ath	and	the	deep,
fundamental,	 and	 principled	 opposition	 of	 the	 Kurds	 militated	 against	 such	 a
result.	Nevertheless,	as	noted	in	chapter	2,	Iraqi	nationalism	was	predominantly
pan-Arab	 in	 nature	 as	 a	 historical	 matter.	 Even	 if	 the	 ambition	 of	 an	 actual
political	union	of	the	Arab	peoples	into	a	single	nation-state	was	no	longer	taken
seriously,	 the	 Sunni	 nationalists	 still	 deemed	 it	 quite	 important	 to	 recognize
constitutionally	 the	existence	of	a	 larger	Arab	community	and	the	commitment
of	Iraq	to	 involve	itself	 in	broader	forms	of	 transnational	cooperation	with	that
community.
As	 a	 result,	 the	 proposal	 that	 the	 Arabs	 of	 Iraq	 were	 part	 of	 an	 Arab

community,	as	set	forth	as	part	of	option	6,	was	hardly	sufficient,	as	it	would	be
equally	 true	 of	 the	Arabs	 of	 France,	 Italy,	 or	 the	United	 States.	 The	 point	 for
secular	nationalists	was	 the	commitment	of	 the	state	of	 Iraq	 itself	 to	a	broader
Arab	world,	 not	 the	Arabs	 of	 Iraq.	Yet	 the	 problem	was	 clear—on	what	 basis
could	any	sort	of	Arab	identity	be	ascribed	to	Iraq	given	its	substantial	Kurdish
population	that	was	not	itself	an	expression	of	ethnic	chauvinism?
The	 initial	approach	attempted	by	 the	Sunnis	on	 this	 issue,	 led	by	Samara’i,

backfired	 rather	 badly,	 as	 it	 led	 to	 a	 paradox	 from	which	 they	 found	 it	 rather
difficult	 to	 extricate	 themselves.	 The	 principle	 originally	 announced	 was,
ironically,	 that	of	majoritarianism.	Iraq	was	part	of	the	Arab	world	because	the
majority	of	its	citizens	were	Arabs—in	fact	nearly	four-fifths	of	them	were.	The
Kurdish	minority	could	not	de-Arabize	a	state	that	was	so	predominantly	Arab	in
terms	 of	 demographics,	 it	 was	 argued.	 Hence	 Samara’i’s	 near-immediate
insistence	on	option	5,	referencing	Iraq’s	place	in	the	Arab	“world”	as	being	by
virtue	of	its	Arab-majority	population.
The	 problem,	 of	 course,	 was	 that	 for	 the	 most	 part	 in	 the	 negotiations,

majoritarianism	 was	 a	 principle	 that	 the	 Sunnis	 were	 seeking	 to	 temper	 and
dilute	 to	 the	 fullest	 extent	 possible,	 not	 to	 demand.	 In	 particular,	 Samara’i’s
demand	for	recognition	of	an	Arab	majority	was	contrasted	with,	and	lent	greater
credibility	to,	Shi’i	demands	for	the	constitutional	recognition	of	the	reality	of	a
Shi’i	majority	in	Iraq,	in	a	manner	that	the	Sunnis	would	never	find	acceptable.
This	evolution	of	thought	respecting	the	constitutional	recognition	of	majority

communities	 can	 be	 shown	 through	 evolving	 drafts	 of	 Article	 2	 of	 the
constitution.	The	 article	 in	 its	 first	 full	 formulation	 on	 June	 16,	 introduced	 by
Sistani’s	spokesman	Ahmed	al-Safi,	included	the	following	critical	passage:
This	constitution	respects	the	Islamic	identity	of	the	majority	of	Iraq’s	citizens,	and	protects	all	the	rights
of	religion	of	all	individuals	in	their	freedom	of	belief	and	freedom	of	exercise.

Yet	 of	 course	 the	 “identity”	 of	 the	 majority	 of	 Iraq’s	 citizens	 is	 not	 only



“Islamic”	 as	 per	 al-Safi’s	 initial	 conciliatory	 and	 ecumenical	 phrasing	 but	 also
Shi’i.	Following	Samara’i’s	appeal	to	majoritarianism	in	the	Arab	context,	there
arose	 a	 Shi’i	 demand	 for	 something	 similar	 in	 Article	 2	 for	 the	 Shi’a.	 What
emerges	from	the	Constitutional	Committee	therefore	in	that	article,	and	appears
in	 the	 political	 kitchen,	 is	 not	 only	 a	 reference	 to	 the	 “Islamic	 identity	 of	 the
majority	 of	 the	 Iraqi	 people”	 but	 also	 an	 important	 addendum,	 “for	 the	 more
numerous16	Shi’a,	and	for	its	Sunnis,	from	the	Arab	to	the	Kurd	to	the	Turkmen.”
Such	 a	 formulation,	 explicitly	 declaring	 to	 the	Sunnis	 that	 they	 are	 a	minority
community	 in	 a	 nation-state	 which	 they	 had	 played	 an	 instrumental	 role	 in
creating	and	developing	and	to	which	they	were	deeply	committed,	would	surely
have	doomed	the	constitution.	Fortunately,	ultimately,	it	was	excised.
Having	majoritarianism	establish	the	identity	of	the	state	was	thus	a	dangerous

business	for	the	Sunnis	to	involve	themselves	in,	and	soon	enough	they	dropped
references	 to	 the	Arab	majority.	 In	 the	 absence	of	 these	 references,	 but	with	 a
strong	desire	 to	 retain	 reference	 to	 Iraq’s	Arab	 identity	and	not	exclusively	 the
identity	 of	 the	 Arab	 population	 of	 Iraq,	 the	 Sunni	 parties,	 and	 the	 more
nationalist	Shi’a,	argued	for	a	reference	to	Iraq	being	part	of	an	Arab	“nation.”
The	preferred	Kurdish	position	was	to	describe	Iraq’s	Arabs,	but	not	Iraq,	as	part
of	the	Arab	nation.
Progress	 toward	 a	 consensual	 solution	 was	 steady	 throughout	 negotiations.

The	Sunnis	abandoned	rather	quickly	references	 to	 Iraq	being	part	of	 the	Arab
nation	for	what	can	be	surmised	as	a	combination	of	reasons.	First,	 they	surely
found	considerably	more	Shi’i	support	 in	a	 less	committed	formulation;	hence,
for	example,	Saghir’s	proposal	of	“world”	as	the	compromise	between	“nation”
and	 “surroundings.”	 The	 second	 reason	 for	 the	 Sunni	 decision	 not	 to	 force
mention	 of	 “nation”	 quite	 as	 strongly	 as	 they	 might	 have	 was	 the	 vociferous
Kurdish	opposition	to	references	to	the	Arab	nation.	The	third	reason,	related	to
and	in	fact	probably	the	cause	of	the	opposition	to	the	term	from	the	Shi’a	and
the	Kurds,	was	the	connection	of	the	reference	of	an	“Arab	nation”	to	the	Ba’ath,
who	had	adopted	the	slogan	“One	Arab	nation,	an	eternal	message”	and	forced
its	use	everywhere,	from	graffiti	renditions	to	schoolyard	chants.
Thus,	 entering	 the	 political	 kitchen,	 three	 options	 were	 discussed.	 The	 first

was	to	declare	Iraq	part	of	the	Arab	world,	the	second	was	to	declare	it	part	of	its
Arab	surroundings,	and	the	third	was	to	declare	its	Arabs	part	of	the	Arab	world,
which	was	the	formulation	of	the	interim	constitution.	The	ultimate	compromise
fell	closer	 to	 the	Kurdish	side.	The	Kurds	accepted	 the	principle	 that	 reference
would	 be	made	 to	 the	participation	 of	 Iraq	 in	 a	 broader	Arab	 community,	 but
they	wanted	the	weakest	possible	formulation.	The	reference	to	the	Arab	League
was	resurrected	(raised	in	option	4	above),	but	at	secular	nationalist	insistence	it



was	strengthened,	such	that	Iraq	became	a	“founding	and	active”	member	of	the
Arab	League,	and	“bound	by	its	charter.”17
The	concession	to	strengthen	Iraq’s	relationship	to	the	Arab	League	has	been

enough	 to	 satisfy	 the	 Sunnis,	 it	 seems,	 but	 barely	 so.	 In	 the	 Constitutional
Review	 Committee	 meetings,	 much	 attention	 was	 focused	 on	 Article	 3.
Ultimately	 the	 parties	 remained	 divided	 in	 their	 final	 report	 to	 the	Council	 of
Representatives,	 just	 before	 the	 March	 2010	 elections,	 on	 two	 alternative
formulations,	 both	 clearly	 in	 the	 direction	 of	 the	 Sunni	 interests—the	 first	 a
reference	to	Iraq	as	being	part	of	the	Arab	world	(the	Sunni	preference)	and	the
second	a	reference	to	Iraq	as	being	part	of	 its	Arab	surroundings	(as	 far	as	 the
Kurds	were	willing	to	concede).
A	 somewhat	 similar	 debate	 concerned	 the	 state’s	 relationship	 to	 a	 broader

Islamic	community.	It	was	not	as	contentious	given	that	the	state’s	citizens	were
overwhelmingly	Muslim,	 but	 it	 still	 invoked	 some	 passion.	 The	 more	 secular
Kurds,	chiefly	Mahmoud	Othman,	preferred	a	formulation	that	announced	Iraq’s
commitment	to	the	Muslim	world	as	being	no	more	than	its	membership	in	the
Organization	 of	 the	 Islamic	 Conference	 (since	 renamed	 the	 Organization	 of
Islamic	Cooperation).	This	is	a	self-evident	statement,	and	one	as	true	of	deeply
secular	 Turkey	 as	 it	 would	 be	 of	 Iraq.	 Islamist	 Shi’a	 preferred	 a	 stronger
formulation—though	significantly,	given	their	minority	status	as	a	sect	in	Islam’s
broader	community,	they	did	not	advance	the	proposal	that	Iraq	be	deemed	part
of	 the	 Islamic	 “nation,”	 even	 if	 they	 did	 not	 oppose	 it	 when	 the	 Sunni	 Iraq
Islamic	Party	advanced	it.	The	matter	settled	easily	enough	on	an	indication	that
Iraq	was	“part	 of	 the	Muslim	world.”18	This	 has	 received	 the	 continued	broad
support	of	all	factions.

References	to	Identitarian	Groups
In	 its	 references	 to	 every	 single	 identitarian	 group	 imaginable,	 in	 the	 outsized
attention	given	to	the	placement	and	nature	of	identitarian	references,	and	in	the
extreme	sensitivities	respecting	the	foregoing	on	the	part	of	all	participants,	the
Iraq	Constitution	is	a	nightmare	of	identity	politics.	As	with	much	else,	however,
in	the	context	of	this	deeply	divided	society	it	is	difficult	to	imagine	a	practical,
consensual	alternative	that	might	have	been	reached.	The	issue	arose	because	the
Shi’i	 majority	 demanded	 explicit	 recognition	 in	 the	 constitution.	 Once	 this
demand	was	made,	the	only	consensual	solution	had	to	be	including	reference	to
all	relevant	communities,	and	the	matter	swiftly	devolved	into	farce.
While	 the	 Shi’i	 demand	 for	 explicit	 recognition	 took	 place	 in	 a	 variety	 of

different	ways,	the	most	remarkable,	and	the	most	contentious,	related	to	specific



mention	 of	 the	 Najaf	 clerical	 and	 religious	 institutions,	 referred	 to	 in	 the
constitutional	proposals	as	the	marja’iyya.	The	proposal	was	introduced	into	the
Chapter	One	drafting	subcommittee	relatively	early	by	Ahmed	al-Safi,	Sistani’s
representative:
The	state	shall	guarantee	[“ensure”	in	another	version]	the	place	of	the	marja’iyya	and	its	independence
as	a	national,	religious	and	sacred	symbol,	preserve	the	sacredness	of	the	Holy	Shrines	and	protect	for	the
followers	of	 the	Muslim	sects	 the	practice	of	 their	 rites	 and	 the	organization	of	 their	 affairs	 (and	 their
waqfs).	[Parentheses	in	original;	brackets	denote	my	editorial	comments.]

This	Najaf-inspired	version	was	perhaps	among	the	most	generous	respecting
non-Shi’i	 interests,	 demonstrating	 amply	 the	 humane	majoritarianism	 ascribed
earlier	to	Sistani.	The	reference	to	the	waqf,	an	Islamic	form	of	charitable	 trust
involving	an	inalienable	grant	of	property	for	religious	or	charitable	purposes,	is
designed	to	encompass	Sunni	and	Shi’i	 interests	alike	given	 that	 the	use	of	 the
term	 is	 exceedingly	 common	 within	 both	 Muslim	 sects.	 Even	 the	 language
concerning	 protection	 of	 Muslim	 rites—plainly	 designed	 to	 prevent	 the
prohibition	of	the	Shi’i	Husseini	rituals	banned	at	various	times	in	Iraqi	history
(as	 described	 more	 fully	 in	 chapter	 2)—is	 written	 in	 an	 ecumenical	 fashion.
Other,	later	versions	are	more	directed	to	Shi’i	institutional	interests:
The	marja’iyya	 is	 respected	 in	 its	 spiritual	 role,	 and	 it	 is	 a	 high	 religious	 symbol	 in	 the	 national	 and
Islamic	contexts.	The	state	shall	not	interfere	with	its	private	affairs.

The	high	marja’iyya	enjoys	independence	and	a	guiding	role	as	a	lofty	religious	and	national	symbol.

Other	versions	appearing	sporadically	in	drafts	during	this	later	phase	are	even
more	aggressive,	 though	seemingly	not	 taken	 seriously	enough	 to	appear	more
than	once.19	In	other	words,	with	time,	the	positions	of	the	parties	seemed	to	be
moving	 precisely	 backward	 in	 many	 ways.	 The	 Shi’i	 identitarian	 demands
became	 more	 particularist	 and	 less	 likely	 to	 earn	 support	 from	 the	 other
communities,	which	did	not	recognize	the	authority	of	Najaf	over	anything.
Moreover,	the	dispute	over	mention	of	the	Najaf	clergy	divided	cleanly	along

identitarian	lines.	The	relevant	provisions	were	ferociously	defended	by	all	parts
of	 the	 Shi’i	 coalition,	 from	 the	 more	 federalist-minded	 ISCI	 to	 the	 more
centralist	Da’wa.	Yet	 just	 as	 these	provisions	unified	 the	entire	UIA,	 they	also
unified	 everyone	 else	 against	 them.	 The	matter	 of	marja’iyya	 recognition	met
with	nearly	unanimous	and	equally	ferocious	rejection	by	the	other	negotiators,
Kurdish	and	Sunni	alike.	Samara’i	was	not	on	the	committee	a	day	before	raising
mention	of	Najaf	as	one	of	two	areas	of	severe	contention,	the	other	relating	to
the	 Arab	 identity	 of	 the	 Iraqi	 state.	 The	 point	 raised	 by	 the	 opponents	 to	 the
provision	is	precisely	why	it	was	that	this	institution,	the	Shi’i	marja’iyya,	had	to
be	mentioned	 to	 the	 derogation	 of	 others.	 No	 serious	 person	 was	 questioning



clauses	in	the	constitution	that	guaranteed	the	freedom	of	all	religions	and	sects
to	practice	 their	 religion	 in	 the	manner	 consistent	with	 their	 own	beliefs.	Why
then	was	mention	of	the	marja’iyya,	or	the	“Husseini	rituals,”	so	fundamentally
important?	 It	 seemed	 like	 Shi’i	 supremacy	 to	 the	 Kurds	 and	 an	 embrace	 of
particularism	to	the	Sunnis,	and	as	a	result,	both	communities	found	it	galling.
To	this	the	Shi’a	developed	two	responses.	The	first,	raised	by	Ahmed	al-Safi

and	 Sami	 al-Askari,	 was	 that	 the	 marja’iyya	 was	 not	 a	 Shi’i	 particularist
institution	at	all	but	a	national	one,	and	as	such	deserved	mention	in	the	nation’s
foundational	document.	In	al-Safi’s	words,	on	June	20:
The	Shi’i	marja’iyya	has	not	proposed	for	even	a	day	a	Shi’i	enterprise;	to	the	contrary,	its	enterprise	has
always	been	an	Iraqi	one.

Da’wa’s	 al-Askari	 repeated	 this	 and	 insisted	 that	mention	 of	 the	marja’iyya
did	 not	 suggest	 that	 the	Shi’a	wanted	 a	 Shi’i	 state;	 in	 fact,	 he	maintained,	 the
high	 clerics	 wanted	 an	 Iraqi	 state.	 The	 phrasing	 of	 the	 provision,	 with	 its
references	 to	 the	marja’iyya	as	a	national	 institution,	seems	 to	demonstrate	 the
genuineness	of	 this	 sentiment.	Examples	of	Najaf’s	national	commitment	were
provided	 by	 various	 Shi’i	 negotiators,	 most	 particularly	 ISCI’s	 Saghir,	 who
emphasized	Sayyid	Muhsin	al-Hakim’s	refusal,	as	Grand	Ayatollah	of	his	day,	to
legitimize	as	 Islamic	 the	operations	undertaken	by	 the	‘Arif	 regime	against	 the
Kurds.20
The	 Shi’i	 insistence	 on	 Najaf’s	 national	 stature,	 a	 persistent	 one	 in

contemporary	 Shi’i	 politics,	 is	 rather	 revealing.	 It	 demonstrates	 the
contemporary	 Shi’i	 sense	 of	 commitment	 to	 the	 Iraqi	 state,	 for	 one	 thing.	 For
example,	 it	 is	 rather	 doubtful	 that	 at	 the	 conclusion	of	 the	Ottoman	 era,	many
Iraqi	 Shi’a	 would	 have	 thought	 about	 or	 cared	 whether	 Najaf	 was	 a	 national
institution,	 as	 their	 commitment	was	 exclusively	 to	 the	 clerical	 institution,	 not
the	 state.	 Yet	 there	 was	 an	 increasing	 patriotism	 on	 their	 part,	 albeit	 one
tempered	 by	 a	 high	 level	 of	 distrust	 of	 every	 Iraqi	 regime	 throughout	 Iraqi
history.	 In	 the	 contemporary	 Shi’i	 mind,	 the	 best	 way	 to	 navigate	 these	 twin
loyalties	was	 to	 combine	 them,	 and	 to	 render	what	was	 at	 its	 core	 a	 religious
institution	 interpreting	 Shi’i	 doctrine	 into	 some	 sort	 of	 national	 one	 that
invariably	advances	the	interests	of	a	contemporary,	diverse	nation-state.
It	would	not	be	difficult	to	see	how	a	reasonable	Kurd	or	Sunni	would	regard

this	 position	 as	 preposterous.	 Still,	 the	 (sincere)	 sentiment	 could	 not	 be
dislodged.	The	unanimous	UIA	position	that	Najaf	is	always	on	the	side	of	right,
serves	 the	national	 interest,	and	deserves	 recognition	for	all	 this	might	well	be
described	as	more	an	article	of	faith	than	a	product	of	cool	rational	analysis.	This
explains	 the	 difficulty	 engendered	 in	 reaching	 resolution	 over	 this	 highly



contentious	language	that	provoked	so	much	passionate	debate	on	all	sides.
To	be	sure,	the	Sunni	and	Kurdish	negotiators	were	sufficiently	aware	of	the

deeply	 held	 nature	 of	 the	 Shi’i	 position	 that	 they	 did	 not	 frontally	 contest	 the
Shi’i	 characterization	 of	 Najaf’s	 role	 in	 post-Saddam	 Iraq	 as	 humane	 and
tolerant.21	 Their	 point	 was	 that	 it	 was	 not	 necessarily	 so.	 Thus,	 for	 example,
Kurdish	negotiator	Dhiya	Shakarji	was	careful	to	speak	effusively	about	Sistani
in	one	contentious	session,	and	an	earlier	Grand	Ayatollah,	Abu	Qasim	al-Khu’i,
in	 another.	But,	 he	 asked,	what	 should	 happen	 if	 someone	 less	 heroic	were	 to
appear	 within	 the	 seminaries?	 One	 who	 advanced	 the	 notion	 that,	 say,	 the
marja’iyya	 had	 a	 right	 to	 “absolute	 guardianship”22	 of	 the	 state?	 The	 point	 is
salient,	 but	 one	 the	Shi’a	 never	 fully	 incorporated,	 as	 the	 very	 notion	 that	 the
marja’iyya	might	be	corrupted	struck	them	as	a	deep	and	fundamental	insult,	an
assault	against	a	core	manifestation	of	their	identity,	indeed	a	casual	and	atheistic
denigration	of	their	faith.
The	manner	in	which	faith	in	the	marja’iyya	as	a	political	institution	became

almost	a	point	of	core	theological	doctrine	for	the	Shi’a	introduced	an	immense
complication	 that	 bears	 emphasis.	 It	 is	 surely	 true,	 as	 others	have	pointed	out,
that	 any	 minority	 is	 concerned	 that	 a	 majority,	 even	 if	 led	 by	 a	 humane	 and
tolerant	 individual	 or	 institution,	 is	 still	 capable	 of	 falling	 under	 the	 sway	 of
more	militant	elements.23	As	a	result,	the	minority	fears	about	this	happening	are
legitimate	and	deserve	protection.	The	complication,	however,	is	that	in	order	for
such	protections	to	be	included	in	text,	the	majority’s	representatives	must	admit
at	least	to	themselves	the	very	possibility	that	the	minority	fears.	If	the	majority
is	so	convinced	of	its	own	humanity	and	tolerance,	or	if	it	considers	itself	led	by
a	 divinely	 guided	 clerical	 institution	 that	 simply	 does	 not	 and	 cannot	 err,	 the
minority	fears	will	seem	little	more	than	paranoid	fantasies.	This	is	not	because
of	 any	 animus	 against	 the	 minority	 communities,	 or	 any	 dismissal	 of	 their
interests,	but	only	because	of	a	firm	belief,	in	the	Shi’i	case,	that	such	interests
will	be	protected	by	a	religious	institution	of	holy	men	left	in	charge	of	religious
affairs	by	God’s	Vice-Regent—the	Final	Imam.24	Again,	it	is	rather	easy	to	see
why	 any	 reasonable	 Kurd	 or	 Sunni	 would	 regard	 the	 supposedly	 invariable
rightness	 of	 holy	 men	 whose	 primary	 task	 is	 to	 interpret	 Shi’i	 doctrine	 as
insufficient	protection	of	their	vital	interests.
The	 second	 reason	 offered	 by	 the	 Shi’a	 for	 the	 importance	 of	 marja’iyya

recognition	 relates	 to	a	different	phenomenon,	 that	of	protection	against	 future
repression.	In	the	words	of	Saghir:
We	need	to	comfort	the	people	that	what	befell	previous	leaders	of	the	marja’iyya	who	were	exiled	from
Iraq	or	killed	does	not	happen	to	the	entity	of	the	marja’iyya	again.



Saghir	 then	 mentions	 various	 specific	 outrages	 committed	 against	 particular
clerics,	among	them	Sayyid	Muhammad	Baqir	al-Sadr,	tortured	and	killed	by	the
Ba’ath	in	1980,25	and	Sayyid	Muhsen	al-Hakim,	pressured	by	the	‘Arif	regime
to	authorize	its	operations	against	the	Kurds	and	refusing	to	do	so.
What	this	reveals	more	than	anything	else	is	the	fundamental	insecurity	of	the

Shi’i	elite	in	their	positions	of	power.	As	discussed	 in	chapter	2,	 the	 insecurity
was	brought	about	by	 two	factors.	The	 first	was	a	historic,	and	dramatic,	Shi’i
marginalization	in	state	affairs,	culminating	in	Saddam’s	unlikely	ability	over	the
course	 of	 decades	 to	 survive	 every	 setback	 that	 he	 managed	 to	 bring	 upon
himself	 to	 reassert	 longstanding	 Sunni	 dominance.	 The	 second	 was	 Shi’i
doctrine,	pursuant	to	which	just	rule	is	precarious,	short-lived,	and	often	replaced
by	tyrannical	and	corrupt	regimes	inimical	 to	Shi’i	 interests.	The	fear	of	a	new
form	 of	 Saddam-like	 rule,	 which	 the	 Shi’i	 Islamists	 collectively	 shared,	 was
extraordinary.	From	the	outside,	and	indeed	from	the	perspective	of	the	minority
communities,	 the	 fear	was	 absurd.	The	 state	was	 60%	Shi’i,	 and	 another	 20%
was	 composed	 of	 the	Kurds,	 who	 self-evidently	 could	 not	 be	 brought	 to	 care
about	Baghdad	so	long	as	Kurdish	autonomy	was	preserved.	Given	this,	critics
have	dismissed	the	Shi’i	paranoia	as	disingenuous,	and	turned	to	describing	the
Shi’i	 positions	 as	 some	 attempt	 at	 victor’s	 justice,	 an	 attempt	 to	 force	 the
acceptance	 of	 clerical	 institutions	 down	 the	 unwilling	 throats	 of	 their	 Sunni
coreligionists.	In	fact,	these	positions	were	intended	as	nothing	of	the	sort.	The
Shi’a	 believed	 that	 mention	 was	 vitally	 necessary	 to	 protect	 a	 majority
community	from	future	offenses	that	resembled	those	of	the	recent	past.
In	 the	 end,	 the	 repeated	 strong,	 vociferous	 objections	 of	 Kurds	 and	 Sunnis

alike	led	to	a	bargain	wherein	mention	of	the	marja’iyya	was	removed	entirely
from	the	text	of	the	constitution.	There	is	only	a	brief	reference	in	the	preamble,
in	a	section	that	indicates	that	the	Iraqi	people	heeded	the	call	of,	among	others,
“the	Sublime	Marjas”	to	hold	the	first	election	in	Iraq’s	history.26	Mention	of	the
Husseini	 rituals	 remains	 in	Article	 43	 as	 entitled	 to	 specific	 protection,	 in	 the
context	of	an	article	that	establishes	freedom	of	worship	generally.
It	would	be	a	mistake	to	gainsay	the	extent	to	which	the	Shi’a	regarded	as	a

bitter	 compromise	 this	 removal	 of	 a	 clause	 concerning	 this	 clerical	 institution,
and	its	ultimate	placement	in	the	preamble.	As	noted,	Shi’i	faith	in	the	institution
is	theological	in	its	nature,	and	to	depart	from	specific	mention,	on	grounds	the
Shi’a	 never	 could	 accept	 as	 sensible,	 was	 an	 extraordinarily	 bitter	 pill	 to
swallow.	 If	 accused	 of	 imposing	 a	 constitution	 on	 the	Sunni	 community,	 Shi’i
negotiators	point	to	this	provision	above	all	else	as	evidence	that	this	could	not
possibly	 be	 so.	 Whatever	 the	 truth	 of	 that,	 removing	 special	 mention	 of	 the



marja’iyya	as	an	Iraqi	 institution	evidently	helped	 to	 increase	 the	 likelihood	of
the	 constitution’s	 post-ratification	 acceptance	 by	 the	 Sunni	 and	 Kurdish
communities,	which	neither	regarded	the	marja’iyya	as	a	national	institution	nor
wanted	their	own	vision	for	the	nation	tied	to	that	particular	Shi’i	institution.
Despite	 this	 ultimate	 agreement	 on	 suitable	 consensual	 framework	 text,	 the

marja’iyya	 debate	 spawned	 an	 identitarian	 race	 to	 the	 bottom.	 Nearly	 every
community	in	Iraq,	from	the	Turkmen	to	the	Assyrians	to	the	Chaldeans	 to	 the
Sabians,	reacted	to	the	Shi’i	demand	for	explicit	recognition	by	insisting	that	it,
too,	be	recognized.	There	was,	however,	an	exception.	The	Sunnis	had	no	such
desire	 and	 in	 fact	 found	 serial	 references	 to	 constituent	 communities	 in	 Iraq
offensive,	 some	form	of	Balkanization	 that	had	no	place	 in	a	 single	nation.	To
provide	 the	 briefest	 example,	 undertaken	 post-ratification,	 Sunni	 negotiator
Salim	 al-Jibouri	 demanded	 in	 the	 context	 of	 the	 constitutional	 amendment
process	that	changes	be	made	to	the	preamble	which	he	would	propose	at	a	later
session.	 Other	 members	 of	 the	 Constitutional	 Review	 Committee	 agreed	 and
indicated	 that	 if	 the	 additions	 did	 not	 exceed	 a	 few	 lines,	 they	 would	 almost
surely	 be	 found	 acceptable.	 The	 assumption	was	 that	 he	 sought	 to	 add	 to	 the
preamble	some	greater	number	of	references	to	the	Sunni	minority.	As	it	existed,
the	preamble	contained	vast	and	lengthy	references	to	specific	examples	of	Shi’i
and	Kurdish	repression,	and	only	passing	general	reference	to	the	“suffering	of
the	people	in	the	Western	places.”	To	the	Shi’i	leadership,	this	was	precisely	the
type	 of	 minority	 request	 that	 they	 felt	 they	 should	 be	 taking	 seriously	 as	 the
majority	community	if	they	were	acting	in	the	humane	and	tolerant	manner	they
claimed.
In	fact,	what	Jibouri	had	in	mind	was	to	replace	the	entire	preamble	with	one

that	was	little	more	than	a	paragraph	referring	to	the	constitution	as	the	basis	for
the	 separation	of	powers,	human	 rights,	 and	 the	 rule	of	 law.	Far	 from	wanting
increased	 recognition	 of	 the	 Sunni	 peoples,	 he	 wanted	 no	 recognition	 of	 any
group,	guaranteeing	rights	for	all	and	leaving	it	at	that.	He	regarded	the	existing
preamble	as	the	worst	he	had	ever	seen	in	any	constitution,	and	pledged	at	least
to	 add	his	preferred	paragraph	at	 the	 end	 if	 his	 own	 substitution	was	 rejected.
The	proposal	never	advanced	far	because	of	pending	elections.
This	same	Sunni	position	was	advocated	by	Samara’i	throughout	the	drafting

process.	 It	 was	 met	 with	 some	 level	 of	 sympathy	 from	 representatives	 of
competing	communities	as	the	list	of	ethnic	communities	first	listed	in	Article	3
began	 to	 expand,	 and	 as	 the	 list	 of	 minority	 religions	 originally	 set	 forth	 in
Article	 2	 began	 to	 expand.	 Even	 Saghir	 started	 to	 muse	 about	 whether	 the
process	 was	 careening	 out	 of	 control,	 asking	 if	 next	 there	 was	 going	 to	 be
specific	mention	of	the	Shammari	tribe,	not	to	mention	Iraq’s	hundreds	of	other



clans,	each	by	name.	Yet	 the	process,	once	begun,	could	not	easily	be	stopped
even	if	voices	across	the	identitarian	spectrum	were	raised	in	favor	of	imposing
limitations.
As	a	result,	much	of	the	preamble	devolved	into	a	lengthy	recitation	of	wrongs

against	Kurds	and	Shi’a,	 from	the	Anfal	campaign	 to	 the	crushing	of	 the	1991
uprising	 in	 the	 Shi’i-dominated	 south,	 with	 a	 reference	 to	 the	 Arabization
policies	carried	out	in	the	Turkmen	village	of	Bashir	included	at	the	insistence	of
Turkmen	representative	Abbas	Bayati.	Bayati	also	spent	a	great	deal	of	energy
on	 a	 quixotic	 campaign	 to	 have	 the	 Turkomani	 language	 recognized	 as	 an
official	 language	 of	 Iraq,	 below	 Arabic	 but	 on	 par	 with	 Kurdish.	 He	 was
unsuccessful,	 though	Article	4	does	indicate	that	both	Turkomani	and	Assyrian
are	 official	 languages	 in	 “administrative	 units	 where	 they	 have	 population
density.”	 This	 ultimately	 resulted	 in	 the	 creation	 of	 two	 official	 languages
throughout	the	country	(Arabic	and	Kurdish),	the	establishment	of	the	two	semi-
official	languages	of	Turkomani	and	Assyrian	in	unspecified	parts,	and	explicit
sanction	to	any	governorate	or	region	to	create	yet	more	official	 languages.	On
top	 of	 all	 this	 was	 added	 a	 provision	 that	 Iraqis	 have	 the	 right	 to	 have	 the
education	of	their	children	conducted	in	their	mother	tongue,	whatever	it	might
be,	in	government-run	schools.
A	separate,	but	related,	pointless	dispute	also	erupted	between	the	Kurds	and

the	 Shi’a,	which	 carried	 over	 to	 the	 amendment	 process	 as	well.	 It	 concerned
whether	 a	 group	 known	 as	 the	 Shabak,	 whose	 population	 (by	 their	 own
estimates,	 as	 reported	 by	 the	US	Department	 of	 State)	 is	 somewhere	 between
200,000	 and	 500,000	 people,27	 should	 be	mentioned	 at	 all	 in	 the	 constitution,
and	 if	 so,	where.	The	Shi’a,	aware	 that	nearly	70%	of	Shabaks	are	Shi’i28	and
therefore	desirous	of	currying	their	favor	(and	possibly	facilitating	their	special
status	 as	 minorities	 entitled	 to	 apportioned	 seats	 in	 the	 Iraqi	 Council	 of
Representatives),	 demanded	 their	 inclusion	 on	 seemingly	 instrumental	 bases.
The	 Kurdish	 position,	 ultimately	 the	 ascendant	 one	 in	 the	 constitutional
negotiations,	was	even	more	difficult	to	defend.	Despite	well-documented	abuses
committed	 by	 the	 Kurdish	 authorities	 against	 the	 Shabak,29	 the	 Kurds	 on	 the
subcommittee	 (and	 later	 the	 representatives	 on	 the	 Constitutional	 Review
Committee)	 rather	 incredibly	maintained	 that	 the	 Shabak	were	Kurds	whether
they	liked	to	be	or	not.	This	left	the	substantial	portion	of	Shabaks	who	do	not
adhere	 to	 this	 position,	 and	 whose	 villages	 are	 located	 within	 areas	 of	 Iraq
controlled	by	the	Kurds,	“on	vulnerable	ground,”	in	the	words	of	Human	Rights
Watch.30	That	the	Kurdish	authorities	would	actually	take	such	a	position,	given
the	manner	in	which	precisely	that	same	position	had	been	taken	for	decades	by



Turkey	 against	 the	 Kurds	 themselves31	 to	 much-justified	 international
condemnation,	only	points	to	the	poisonous	environment	that	arose	from	such	a
widespread,	 promiscuous	 use	 of	 identity	 politics	 on	 all	 sides,	 and	 the
opportunities	for	division	that	it	tended	to	engender.
This	 is	 to	 say	 nothing	 of	 the	 pettiest	 manifestations	 of	 identitarianism	 in

negotiations,	 in	 the	 original	 drafting	 of	 the	 constitution	 as	 well	 as	 during	 the
amendment	 process,	 concerning	 the	 order	 in	 which	 serial	 mentions	 of	 the
various	 identitarian	groups	 should	proceed.	Countless	 hours	were	 spent	 on	 the
matter,	with	much	 effort	 devoted	 to	 providing	 competing	 and	 largely	 baseless
estimates	of	the	size	of	various	minority	groups,	the	assumption	being	that	order
would	proceed	on	the	basis	of	population.	That	surely	the	drafters	of	a	national
constitution	 had	 better	 things	 to	 address,	 and	 that	 these	 discussions	 were
fomenting	needless	division,	the	drafters	surely	knew.	However,	it	was	a	process
they	could	scarcely	avoid	once	it	had	begun,	as	the	mention	of	each	identitarian
group	 only	 gave	 rise	 to	 a	 new	 set	 of	 demands	 for	 more	 references,	 or	 more
prominent	 references	 for	 those	 already	 mentioned.	 Thus,	 even	 as	 Shi’i	 ISCI
member	 Jalal	 al-Din	 al-Saghir	was	 pointing	 out	 the	 hopelessness	 of	 including
every	single	identitarian	group,	and	noting	aloud	that	if	the	process	continued	as
it	was,	the	clans	would	demand	mention,	he	could	not	help	but	insist	that	if	the
Kurds	were	to	be	mentioned,	then	that	subset	of	them	who	were	Shi’i,	known	as
the	Fayli	Kurds,	 likewise	deserved	 inclusion.	Reference	 to	 them	appears	 in	 the
preamble.
Despite	 their	 broad	 exception	 to	 the	whole	 process,	which	 continues	 to	 this

day,	the	Sunnis	were	able	to	exert	some	influence	to	make	a	single	exclusion	of
their	own,	one	that	in	fact	constituted	an	extremely	significant	victory,	and	that
facilitated	the	process	of	later	reconciliation.	This	was	their	successful	effort	to
excise	any	mention	of	a	Persian	minority	 from	the	constitutional	 text,	with	 the
concomitant	 result	 of	 lessening	 the	 already	 extraordinarily	 remote	 possibility
that	schoolchildren	would	be	educated	in	Farsi	in	parts	of	Iraq.
It	 is	necessary	 to	dwell	 for	 a	moment	on	 the	 subject	of	 the	 rather	pervasive

paranoia	 that	 attends	 to	 Sunni	 Arabs	 concerning	 the	 subject	 of	 Iran	 and	 its
potential	influence	in	Iraqi	politics.	Understanding	these	fears	is	fundamental	 to
understanding	 the	 dispute	 over	 not	 only	 this	 particular	 matter	 of	 language
education	but	also	other,	 even	more	divisive	disputes	 as	 they	arose	 throughout
the	 constitutional	 negotiations.32	The	 influence	 and	 the	 role	 of	 the	Sunni	 fears
about	 Iran	 in	 establishing	 the	 contours	 of	 Sunni	 positions	 throughout
constitutional	negotiations	were	in	fact	quite	immense.
For	 the	 most	 part,	 the	 fear	 among	 many	 within	 Iraq	 of	 excessive	 Iranian



influence	 reflects	 the	worst	 instincts	 of	 discriminatory	 animus	 that	 lurk	 in	 the
human	 spirit.	 That	 said,	 there	 are	 well-documented	 facts	 on	 which	 legitimate
Sunni	 concern	 over	 Iranian	 interference	 in	 Iraqi	 affairs	 is	 based.	 Clearly	 ISCI
was	based	 in	 Iran	 for	over	 two	decades,	 and	 receives	 substantial	 financial	 and
logistical	support	from	that	country,	as	chapter	2	demonstrated.	Furthermore,	 it
seems	 to	 be	 something	 of	 an	 open	 secret	 that	 Moqtada	 al-Sadr	 is	 spending
substantial	amounts	of	time	theoretically	studying	religion	in	the	Shi’i	Holy	City
of	Qom	in	Iran	with	the	hope	of	ultimately	becoming	a	high	jurist	in	the	Sistani
mold,	vain	as	 that	 hope	might	 be	 given	 his	 dismissal	 by	 the	 clerical	 elite.33	 It
would	be	reasonable	to	assume	that	his	own	movement	therefore	is	the	recipient
of	some	Iranian	largesse	and	technical	assistance	as	well.	Certainly	this	has	been
the	 position	 of	 the	 United	 States	 and	 the	 United	 Kingdom.34	 Given	 this,	 and
given	 pictures	 of	 Ayatollah	 Khomeini	 that	 have	 occasionally	 appeared,	 for
example,	at	 the	gates	of	Basra	University35	 (though	I	have	been	told	 that	 these
were	 all	 taken	 down	 after	 the	 Iraqi	Army	 seized	 control	 of	Basra	 from	Sadr’s
Mahdi	militia),36	 it	 would	 be	 both	 naïve	 and	 silly	 to	 assume	 that	 substantial
Iranian	influence	does	not	exist	within	Shi’i	politics	at	some	significant	level.
Ali	 Allawi	 suggests	 that	 Iran’s	 considerable	 leverage	 in	 this	 regard	 was

focused	 on	 achieving	 four	 main	 objectives:	 maintaining	 Iraq’s	 territorial
integrity,	preventing	massive	instability	that	would	spill	over	into	Iran,	securing
a	 Shi’i-dominated	 state,	 and	 limiting	 US	 influence	 in	 Iraq	 to	 ensure	 that	 Iraq
would	not	threaten	the	Iranian	regime.37	I	might	quibble	with	one	or	another	of
the	objectives	outlined	by	Allawi.	It	is	unclear,	for	example,	that	an	Iraq	whose
territorial	 integrity	was	barely	maintained	 through	a	 loose	confederation	would
necessarily	 be	 viewed	 by	 Iran	 as	 inimical	 to	 its	 interests.	 At	 the	 same	 time,
Allawi	 is	 certainly	 correct	 that	 Iran	 has	 far	 more	 to	 gain	 by	 exerting	 its
considerable	influence	within	Iraqi	politics	 than	attempting	some	sort	of	partial
or	 complete	 cultural	 or	military	 takeover	 of	 the	 country.	 Iran’s	 disastrous	war
with	Iraq	would	alone	point	to	the	dangers	inherent	in	precipitating	a	full-scale
military	assault.
Thus,	 while	 there	 were	 certainly	 legitimate	 reasons	 to	 be	 concerned	 about

Iranian	influence,	there	were	likewise	reasons	driven	more	by	sectarian	or	ethnic
discriminatory	animus	that	could	scarcely	be	denied.	Such	animus	was	directed
not	 only	 at	 Iranians	 generally	 but	 also	 at	 their	 coreligionists,	 Iraqi	 Shi’a.	 As
Allawi	 notes,	 “[n]o	 objective	 analysis	 of	 Iran’s	 interests	 in	 Iraq	 .	 .	 .	 could
overcome	 the	 visceral,	 almost	 atavistic,	 fears	 that	 the	 Arab	 nationalist,	 Sunni
Arab	political	leadership	and	the	insurgents	had	regarding	Iran’s	motives	and	its
supposed	ubiquitous	fifth-columnists	buried	inside	Iraqi	society.”38	He	continues



with	 some	 of	 the	 rather	 sinister	 manifestations	 of	 “these	 deeply	 ingrained
prejudices”:
Returning	 exiles	who	had	 been	 expelled	 to	 Iran	 during	 the	Ba’athist	 period	 on	 the	 spurious	 charge	 of
having	“Persian	antecedents”—a	terrible	legacy	of	Iraq’s	early	nationality	laws—were	accused	of	being
Iranians	masquerading	as	Iraqis,	and	of	infiltrating	the	electoral	rolls.	Refugees	fleeing	Saddam’s	terror,
mainly	 from	 the	marshlands	 and	 the	 southern	 provinces,	 returned	 to	 Iraq	 only	 to	 find	 that	 they	were
included	in	the	catch-all	category	of	Iranian	infiltrators.	Clerics	and	political	groups	who	were	exiled	in
Iran	were	accused	of	introducing	“Iranian	style”	social	mores	and	dress	codes,	including	the	widespread
adoption	 of	 the	 custom	of	 temporary	marriage:	muta’a.	 Senior	 Shi’i	 politicians	 with	 Iranian-sounding
surnames,	 such	 as	Hussein	Shahristani,	whose	 family	 had	 resided	 in	 Iraq	 for	 hundreds	 of	 years,	were
labeled	Iranian	agents.	.	.	.	These	claims	of	Iranian	perfidy	multiplied	incessantly,	until	they	crystallized
in	the	oft-repeated	charge	that	Iran	had	surreptitiously	planted	a	million	of	its	people	in	Iraq	to	distort	the
electoral	 rolls.	 It	 was	 a	 ludicrous	 claim	 as	 it	 conflated	 the	 number	 of	 Iranian	 pilgrims	 in	 Iraq	 with
returning	exiles	and	refugees,	to	produce	an	alarming	headline	number.	But	these	reports	fell	on	willing
ears	and	played	their	part	in	deepening	the	fears	about	Iran’s	intentions	in	Iraq.39

Iran,	in	other	words,	was	a	persistent	threat	to	the	Iraqi	state,	and	the	presence
of	Iraqi	Shi’a	in	positions	of	authority	was	the	means	by	which	that	threat	could
be	rendered	into	a	mortal	danger.	We	cannot	begin	to	understand	Sunni	positions
without	addressing	 the	 regrettable	 reality	 that,	 just	as	 the	Shi’a	 tend	 to	 suspect
large	numbers	of	Sunnis	as	harboring	secret	affinities	for	the	Ba’ath,	so	Sunnis
tend	to	suspect	large	numbers	of	Shi’a	as	owing	fealty	to	Iran	rather	than	Iraq.
The	 matter	 should	 not	 be	 overstated—few	 if	 any	 Sunnis	 regarded	 all	 Iraqi

Shi’a	 as	 suspect.	 Sunnis	 did	 after	 all	 vote	 overwhelmingly	 in	 the	March	 2010
elections	 for	 a	 slate	 of	 candidates	 led	 by	 a	 Shi’i,	 Ayad	 Allawi,	 who	 they
presumably	 did	 not	 think	 was	 a	 secret	 Iranian	 agent.	 Still,	 the	 fear	 of	 Iran
depends	 to	 some	 extent	 on	 the	 presence	 of	 a	 significant	 number	 of	 “fifth-
column”	Shi’i	Iraqis	willing	to	favor	Iranian	over	Iraqi	interests.	Otherwise,	Iran
would	simply	not	have	the	ability	to	exercise	the	level	of	influence	in	Iraq	that
Sunnis	fear	so	greatly.	It	would	therefore	be	most	accurate	to	say	that	the	Sunni
negotiators	 and	 those	 secular	 nationalists	 they	 represented	did	not	 assume	 that
every	Shi’i	was	 a	 secret	 Iranian	 agent,	 but	 they	 seem	 to	have	 thought	 that	 the
Shi’a	 in	general,	with	clear	and	obvious	exceptions,	had	a	 tendency	of	affinity
with	Iran—and	that	Iran,	politically,	culturally,	linguistically,	and	otherwise,	was
a	threat	to	Iraq	which	needed	to	be	resisted	at	all	levels.
Given	 this	 backdrop,	 the	 otherwise	 innocuous	 mention	 of	 “Persians”	 as	 a

potential	 minority	 in	 early	 versions	 of	 Article	 3,	 in	 a	 list	 that	 included	 many
other	religious	and	ethnic	minorities,	was	something	approaching	a	catastrophe
for	Iraq’s	Sunnis,	and	they	fought	it	vigorously	from	their	first	appearance	on	the
Constitutional	Committee.	 The	 sentiment	was	 not	 exclusively	 Sunni,	 as	Kurds
such	 as	Mahmoud	 Othman	 and	Mundher	 Fadhil,	 not	 to	 mention	 leftist	Arabs
such	 as	 Hamid	 Majid,	 wondered	 aloud	 in	 meetings	 before	 the	 Sunni	 arrival



whether	there	was	any	such	thing	as	a	“Persian”	ethnicity	in	Iraq	to	begin	with.
Nevertheless,	such	mild	objections	(if	they	can	even	be	called	objections)	were
minor	in	comparison	with	the	ferocious	Sunni	opposition.
That	opposition	made	its	way	into	the	Iraqi	and	Arab	press	and	blogosphere	in

relatively	short	order,	though	not	entirely	in	accurate	form.	Such	outlets,	already
prone	to	conspiracy	theory	in	the	face	of	any	evidence	to	the	contrary	that	might
be	 presented	 to	 them,	 began	 to	 make	 the	 plainly	 false	 claim	 that	 the
Constitutional	Committee	intended	to	make	Farsi	an	official	language	of	Iraq	on
the	basis	of	fabricated	quotations.40	There	was	no	 legal	basis	 for	such	a	claim.
Nothing	in	Article	4	suggested	the	creation	of	a	third	official	national	language
to	 operate	 beside	 Kurdish	 and	 Arabic.	 In	 fact,	 that	 very	 suggestion	 had	 been
specifically	rejected	for	the	language	of	Turkomani,	which	was	the	language	of
the	much	more	numerous	Turkmen	minority.	Yet	 to	use	Allawi’s	 phrasing,	 the
rumors,	devoid	of	fact,	fell	on	willing	ears.	Much	of	the	Sunni	population,	and
indeed	much	 of	 the	Arab	world,	 became	 convinced	 that	 soon	 Iraqi	 legislative
sessions	would	be	conducted	in	Farsi.
This	was	not	the	first	time	that	public	engagement	in	constitution	making	had

led	 to	 conspiracy	 mongering	 and	 demagoguery.	 Another	 prominent	 example
concerned	 the	much-abused	 Professor	 Noah	 Feldman,	 who	 had	 nothing	 to	 do
with	the	drafting	of	the	final	constitution,	though	one	would	not	know	it	from	a
review	of	Arab	media	 sources.	One	 theory,	 peddled	 incessantly	 on	Al	 Jazeera,
suggested	that	he	in	fact	secretly	wrote	the	entire	document	in	2003	just	after	the
US	 invasion.41	 Other	 accounts,	 including	 a	 popular	 Arabic-language	 book
published	 in	 Saudi	Arabia,	 play	 off	 of	 anti-Semitic	 sentiments	 common	 in	 the
region	to	identify	the	secret	Feldman	draft	as	part	of	some	sort	of	American	and
Zionist	plot.	These	accounts,	distressingly,	make	much	of	Professor	Feldman’s
religion	 as	 a	 key	 demonstration	 of	 Zionist	 intent.42	 A	 separate	 “study,”	which
received	 enough	 attention	 to	 be	 mentioned	 even	 by	 CNN’s	 Arabic	 website,
suggested	that	Feldman	not	only	secretly	wrote	the	constitution	but	in	fact	relied
principally	 on	 the	 “Corrupted	 Torah”	 in	 doing	 so.43	 Even	 Jawad	 al-Khalisi,
grandson	of	 the	great	Grand	Ayatollah	Mahdi	 al-Khalisi	 of	 the	 early	 twentieth
century	(and	erstwhile	opponent	of	the	British	occupation),	whose	opposition	to
the	 US	 occupation	 has	 given	 him	 a	 forum	 in	 a	 paper	 as	 prominent	 as	 the
Guardian,44	 has	 peddled	 such	 anti-Semitic	 nonsense.	 In	 a	 Friday	 sermon	 in
March	 of	 2011	 held	 in	 Elder	 Imam	 Khalisi	 School,	 he	 described	 the	 Iraqi
political	process	as	“imposed	by	the	occupiers	on	the	Iraqi	people	in	accordance
with	a	constitution	that	was	made	under	the	eyes	of	the	Israeli	Mossad,	originally
constructed	by	some	Jews	so	that	Iraq	would	be	torn	apart	and	the	Iraqi	people



would	be	left	in	the	wilderness	with	no	idea	how	to	emerge.”	(Later	in	the	same
sermon,	Khalisi	derided	Iraq’s	democratic	experiment	as	that	which	“prevails	in
Israel	and	led	to	the	victories	of	Hitler,	Mussolini,	Bush	and	those	like	Bush,	and
that	 demolished	 cities	 of	 the	 world	 with	 atomic	 weapons.”)45	 All	 this	 vitriol
erupted	 seemingly	 because	 of	 some	 publicity	 that	 Professor	 Feldman	 had
received	in	the	summer	of	2003	for	offering	modest	assistance	on	a	constitutional
process	 that	 at	 that	 time	 had	 not	 even	 begun—and	 indeed	 did	 not	 begin	 until
long	after	he	had	left	Iraq.
The	 Zionism	 theories	 were	 damaging	 enough	 to	 the	 legitimacy	 of	 the

constitutional	 process,	 but	 the	 supposed	 Iranian	 threat	 caused	 an	 even	 greater
reaction	 from	 the	Sunni	population,	 and	once	made	public	 threatened	 to	derail
the	negotiations.	Some	compromises	were	initially	attempted	to	retain	reference
to	a	Persian	ethnicity	while	still	placating	the	hysteria	that	had	been	unleashed.
The	 addition	 of	 a	 qualifier	 was	 proposed	 that	 read,	 in	 Article	 4,	 after	 the
reference	 giving	 local	 authorities	 power	 to	 educate	 citizens	 in	 their	 mother
tongue:	 “such	 as	 Turkomani,	 Assyrian	 and	 Armenian.”	 This	 did	 little	 to	 help
matters	given	that	“such	as”	is	nonexclusive,	and	the	Shi’a	and	the	Kurds	did	not
wish	to	make	it	exclusive.	Moreover,	the	very	mention	of	Persians	as	a	minority
in	Article	 3,	 regardless	 of	what	Article	 4	 indicated	 respecting	 language	 rights,
was	 still	 enough	 to	 cause	 furious	 Sunni	 opposition.	 Conspiracy	 theories
continued	 to	 mount.	 In	 the	 end,	 the	 Shi’a	 agreed	 to	 acknowledge	 and	 indeed
tolerate	 the	 animus	 by	 removing	 references	 to	 Persians	 as	 a	 specific	minority,
and	to	add	the	qualifier	in	Article	4	that	specified	in	a	nonexclusive	fashion	those
“mother	 tongues”	 in	 which	 children	 could	 receive	 their	 education	 as	 being
Turkomani,	Assyrian,	and	Armenian.
The	 compromises	 concern	 relatively	 few	people.	The	number	of	 individuals

currently	within	Iraq	who	consider	themselves	Persian	is	small,	though	certainly
there	are	some,	 including	many	Iranians	who	married	Iraqis	decades	ago	when
cross-cultural	 ties	 and	 intermarriage	were	more	common.46	Yet	 the	 removal	of
the	 mention	 of	 Persians	 sits	 uncomfortably	 with	 those	 who	 adhere	 rather
faithfully	 to	 liberal	 constitutional	 values,	 as	 does	 the	 dramatic	 absence	 of	 any
reference	to	Judaism	and	Iraq’s	rich	history	of	vibrant	Jewish	communities	that
had	once	existed	 throughout	 the	country—also	absent	because	of	 the	prevalent
conspiracy	 theories	 described.	 It	 is	 one	 thing	 to	 decline	 mention	 of	 any
identitarian	 group,	 as	 Jibouri	 originally	 sought—Persian,	 Arab,	 Kurdish,	 or
Jewish.	 It	 is	 another	 to	 insist	 on	 naming	 every	 conceivable	 identitarian
community,	stressing	their	importance,	and	then	pointedly	excluding	two,	though
both	of	these	have	had	long,	rich,	and	complex	histories	in	Iraq.	In	light	of	 the



historic	 cultural,	 linguistic,	 and	 social	 ties	 between	 Iraq	 and	 Iran,	 to	 which
Allawi	points	so	effectively,47	the	omissions,	and	the	determination	to	excise	any
remnant	of	Farsi	culture,	or	Jewish	culture	for	that	matter,	are	quite	notable.	The
compromises	may	have	been	necessary,	but	they	are	distasteful.	In	fact,	they	are
a	“problem	of	constitutional	evil”	in	that	they	involve	constitutional	compromise
on	 practices	 that	 are	 unsavory	 to	 say	 the	 least,	 drawing	 as	 they	 do	 on	 the
principle	of	cultural	purity	and	ethnic	bigotry	and	animus.48
Yet	 the	 symbolic	 importance	 of	 the	 compromises	 should	 not	 be	minimized.

They	permit	constitutional	constructions	 that	greatly	minimize	 the	 influence	of
Persian	 culture,	 people	 of	 Persian	 origin,	 and	 the	 Farsi	 language,	 in	 a	manner
that	would	 have	 been	 considerably	 less	 possible	 if,	 for	 example,	 Persians	 had
been	mentioned	as	a	 specific	minority,	or	Farsi	mentioned	as	a	 language	 to	be
taught	 in	 schools.	 This	 has	 helped	 to	 placate	 Sunni	 concerns	 respecting	 Iran
considerably,	though	not	entirely,	and	earn	their	consent	to	the	framework	text.
Yet	 the	 potentially	 divisive	 problems	 concerning	 the	 Persian	 language	 and

Persian	identity	continue	to	exist	even	now,	in	the	total	absence	of	any	reference
to	Persians,	Iran,	or	Farsi.	Ruqaia	al-Ani,	one	of	Samara’i’s	close	advisers	and	a
member	 of	 his	 office	 when	 he	 served	 as	 Speaker	 of	 the	 Council	 of
Representatives,	has	repeatedly	asked	that	Article	4’s	nonexclusive	references	to
additional	languages	which	might	be	used	to	educate	children	in	government-run
schools	be	made	exclusive.	All	education	in	other	languages	should	be	restricted
to	private	institutions	of	learning,	she	insisted.	Her	specific	fear,	expressed	to	me
twice,	was	 that	 Farsi	would	 ultimately	 be	 included	 as	 a	 language—a	 potential
constitutional	 construction,	 admittedly,	 though	 not	 remotely	 likely.	 Given	 the
extent	of	the	paranoia	when	there	is	no	sign	of	such	a	construction	developing,	it
is	fair	to	say	that	reconciliation	would	have	been	much	harder	to	achieve	if	the
reference	to	Persians	had	remained.
To	summarize,	the	drafters	of	the	Iraq	Constitution	may	have	been	unable	to

come	to	final	agreement	on	a	host	of	legal	issues,	from	federalism	to	the	role	of
Islam	 and	 de-Baathification,	 because	 of	 the	 identitarian	 communities’	 sharply
divergent	 visions	 for	 the	 state.	 As	 a	 result,	 they	 were	 forced	 into	 deferring	 a
number	 of	matters	 of	 contention	 by	 inserting	 contradictory	 text;	 by	 including
patently	ambiguous	language	that	could	satisfy	either	side;	and	by	inviting	future
legislative	construction	on	disputed	matters.	Yet	for	all	their	disagreement,	they
were	able	to	reach	broad	agreement	on	highly	contested	identitarian	provisions
in	 the	 constitution,	 thereby	 ensuring	 that	 it	 would	 at	 least	 be	 plausible	 to	 the
different	 communities	 as	 a	 unifying	 symbol	 of	 the	 fractured	 nation,	 if
constructions	proceeded	 in	 a	 consensual	 and	mutually	 acceptable	 fashion.	 The



general	success	of	the	Iraqi	drafters	in	achieving	such	consensual	constructions
is	the	subject	of	the	final	two	chapters.



CHAPTER	FIVE

Post-Ratification	Consensual
Construction:	The	Federalism	Question

Stuff	happens.—Donald	Rumsfeld

The	 incomplete	 constitution-making	 approach	 that	 Iraqi	 political	 elites	 had
adopted	did	not	yield	fruit	in	the	short	term.	On	the	contrary,	Iraq	went	through	a
period	of	severe	bloodletting	in	2006	and	2007.	It	 is	not	at	all	obvious	that	the
incomplete	constitution	was	a	significant	contributing	factor	in	that	deterioration,
however.	 Violence	 levels	 and	 sectarian	 tensions	 generally	 had	 been	 moving
upward	for	some	time.	The	precipitating	event	to	the	extreme	levels	of	violence
was	 the	 bombing	 of	 the	Askari	 Shrine	 in	 Samarra	 in	 February	 of	 2006,	 a	 full
thirteen	 months	 after	 the	 Iraq	 Constitution	 had	 been	 ratified.1	 In	 the	 interim
period	 between	 the	 ratification	 and	 that	 fateful	 event,	 a	 specialized	 domestic
court	 had	 tried	 Saddam	Hussein,	 the	 US	military	 had	 uncovered	 prisons	 with
severely	 malnourished	 Sunni	 detainees,	 the	 Iraqi	 government	 had	 unleashed
security	 operations	 that	 were	 quickly	 taken	 over	 by	 militias,	 and	 the	 state’s
infrastructure	 was	 in	 some	 level	 of	 severe	 malfunction.2	 None	 of	 these
occurrences	were	directly	related	to	the	constitution.
Nevertheless,	 by	 deferring	 difficult	 issues	 for	 later	 construction,	 the

constitution	did	not	offer	much	help.	Its	flexible	text	did	not	provide	a	solution	to
the	divisions	so	much	as	the	means	by	which	future	solutions	might	be	reached.
In	2006	and	2007,	those	solutions	were	not	in	sight.	The	cross-sectarian	dialogue
and	 cooperation	 that	 proved	 successful	 in	 building	 useful	 constitutional
construction	after	2007	had	not	yet	begun	in	earnest,	though	initial	crucial	steps
had	been	taken.	As	such,	the	limitations	of	the	incomplete,	flexible	text	in	fully
resolving	areas	of	severe,	outstanding	division	became	manifest,	leading	in	this
period	to	the	broad	dismissals	of	the	constitution	referred	to	in	the	introduction.
However,	 once	 consensual	 constructions	 took	 root,	 the	 benefits	 of	 the	 flexible
text	in	giving	Iraqi	political	elites	a	framework	from	which	to	develop	solutions
started	to	appear.
This	chapter	discusses	federalism,	that	area	of	dispute	which	proved	the	most

contentious	 during	 constitutional	 negotiations.	 It	 will	 demonstrate	 how	 the



extensive	 provisions	 concerning	 federalism,	 which	 were	 self-evidently
capacious,	proved	salutary	in	that	 they	enabled	the	parties	 to	effect	remarkably
consensual	post-ratification	construction.	It	will	also	show	that	to	the	extent	that
some	 of	 the	 federalism	 provisions	 have	 not	 worked	 well,	 it	 is	 not	 so	 much
because	 they	 are	 excessively	 flexible	 as	 that	 they	 are	 unnecessarily	 rigid.	 The
succeeding,	final	chapter	will	discuss	the	other	areas	of	severe	division	set	forth
in	chapter	 3,	 and	 the	 extent	 to	which	 consensual	 construction	 has	 taken	 place
with	respect	to	them.
Chapter	3	outlined	the	four	disputed	matters	that	fit	within	the	broad	rubric	of

federalism.	To	 review,	 these	 are	 (1)	 the	 jurisdiction	of	 the	 central	government,
(2)	 the	 jurisdiction	 of	 the	 autonomous	 regions,	 (3)	 the	 jurisdiction	 of	 existing
provinces	not	in	autonomous	regions,	and	(4)	the	ability	of	existing	provinces	to
either	 become	 autonomous	 regions	 or	 merge	 to	 become	 a	 single	 autonomous
region.	 The	 chapter	 further	 demonstrated	 that	 while	 the	 drafters	 were	 wisely
flexible	 as	 to	 items	 1	 and	 3,	 and	 necessarily	 and	 consensually	 inflexible	 as	 to
item	 2,	 the	 problem	 lay	 in	 item	 4,	 which	 was	 both	 insufficiently	 flexible	 and
nonconsensual.
Thus,	 the	constitution	left	much	room	for	clarifying	the	power	of	 the	central

government	vis-à-vis	its	provinces.	It	also	(uncontroversially)	made	abundantly
clear	 that	 existing	 autonomous	 regions	 (namely,	 Kurdis	 tan)	 would	 enjoy
substantial	 self-rule	 vis-à-vis	 the	 central	 government,	 though	modest	 room	 for
construction	 did	 exist.	 However,	 the	 provisions	 were	 rigid	 in	 that	 once	 a
province	 decided	 to	 become	 a	 region,	 it	 would	 enjoy	 precisely	 the	 same
autonomy	as	Kurdistan.	Some	indispensable	flexibility	did	come	about	by	virtue
of	the	phone	call	made	by	President	George	W.	Bush	to	ISCI	leader	Abdul	Aziz
al-Hakim,	which	led	to	a	required	national	law	to	describe	the	means	by	which	a
province	could	become	a	region.	However,	no	flexibility	existed	as	to	qualifying
the	autonomy	of	a	future	region	once	it	had	been	declared.
The	 following	 section	 will	 show	 precisely	 how	 Iraqi	 political	 elites	 have

developed	 consensual	 constructions	 on	 federalism	 and	 the	 significant,	 if	 still
comparatively	modest,	 pitfalls	 that	 have	 arisen	 recently	 in	 these	 developments
by	virtue	of	excessive	rigidity	in	some	textual	formulations.

Jurisdiction	of	the	Central	Government
Most	 progress	 has	 been	 made	 with	 respect	 to	 the	 power	 of	 the	 central
government	and	its	relationship	to	the	provinces	as	they	exist.	To	summarize	the
issue	in	brief,	described	fully	in	chapter	3,	 the	flexibility	arose	by	virtue	of	 the
ambiguous	 use	 of	 the	 Arabic	 adjective	 hasriya	 to	 describe	 the	 central



government’s	competencies	in	Article	110	of	the	constitution.	The	term	could	be
understood	 to	 mean	 “exclusive	 competencies”	 (those	 areas	 in	 which	 other
authorities,	 such	as	 those	of	 the	 regions	or	provinces,	may	not	encroach),	or	 it
could	 mean	 “limited	 competencies”	 (those	 areas	 beyond	 which	 the	 federal
government	 may	 not	 legislate).	 The	 former	 would	 not	 restrict	 the	 federal
government	 from	 legislating	 over	 all	 sorts	 of	 matters	 that	 it	 deemed	 in	 the
national	 interest,	 while	 the	 latter	 would	 be	 extremely	 constricting	 on	 central
government	authority.
The	arguments	on	each	side	were	plausible,	and	the	issue	was	not	which	one

happened	 to	 be	 “correct”	 as	 determined	 by	 some	 neutral	 interpretive	 process,
because	 such	 certainty	 could	 not	 be	 attained.	 It	 is	 perfectly	 obvious	 that	 both
readings	 have	 been	 advanced,	 during	 the	 drafting	 negotiations	 and	 afterward,
and	that	there	never	was	a	consensus	about	the	proper	course.
Yet	if	there	was	uncertainty	during	drafting,	there	can	be	no	doubt	as	to	how

the	provisions	have	been	constructed.	The	centralists	have	succeeded	without	so
much	 as	 a	 significant	 contest.	 The	 central	 government	 routinely	 passes
legislation	 that	 goes	 well	 beyond	 the	 powers	 set	 forth	 in	 Article	 110,	 without
constitutional	objection	from	any	political	or	legal	actor	of	significance.
Even	 the	most	 casual	 reading	 of	 the	 legislative	 achievements	 of	 Iraq’s	 first

Council	of	Representatives	 (active	from	2006	 through	2010)	makes	 this	amply
clear.3	 Law	 no.	 1	 of	 2010	 is	 a	 consumer	 protection	 law.	 No	 person	 on	 the
legislative	 committee	 drafting	 the	 law—which,	 as	 with	 all	 legislative
committees,	 was	 composed	 of	 members	 from	 all	 the	 major	 factions	 and
identitarian	groups	 in	 the	Council	of	Representatives—argued	that	 the	 law	was
not	within	 the	Council	of	Representatives’	 limited	competencies	as	set	 forth	 in
Article	 110.4	 Moreover,	 no	 significant	 public	 objection	 to	 the	 law	 has	 arisen
since	its	enactment	(or	during	the	vote	for	its	enactment)	on	this	basis.
In	 addition,	Law	no.	 12	 of	 2010	 relates	 to	 the	 creation	 of	 nongovernmental

organizations,	 again	unspecified	 in	Article	 110	 and	 again	without	 objection	on
grounds	of	legislative	competency.	The	acrimonious	debates	respecting	this	law
were	 on	 national	 television	 and	 had	 nothing	 to	 do	with	 the	 jurisdiction	 of	 the
national	government.	Leading	the	opposition	to	the	law	was	Mohammad	Naji	of
the	 Badr	 Organization,	 the	 militia	 associated	 with	 ISCI,	 who	 was	 therefore
representing	a	faction	tied	to	a	federal	vision	for	the	state.	His	objection	was	that
because	NGOs	could	readily	be	a	front	for	money	laundering	and	espionage,	the
Committee	 on	 Civil	 Service	 Organizations,	 which	 was	 composed,	 he	 pointed
out,	 “of	 mostly	 female	 members”	 (the	 primary	 proponent	 of	 the	 law	 being
Maysun	 al-Damaluji,	 an	 architect,	 former	 deputy	 minister,	 and	 leading



spokesperson	for	the	Iraqiya	list),	should	have	sent	its	draft	to	the	Committee	on
Security	 and	 Defense,	 which	 would	 be	 able	 to	 properly	 assess	 the	 national
security	risks.	One	would	think	that	if	Naji	had	thought	he	had	a	federalist	card
to	play,	he	would	have	used	that	instead	of	the	rather	embarrassing	expressions
of	sexism	on	which	he	relied.
Law	no.	1	of	2009,	which	is	an	amendment	to	the	Property	Tax	Law	no.	162

of	1959,	is	another	important	demonstration	of	the	wide	view	that	the	Council	of
Representatives	 has	 taken	 with	 respect	 to	 its	 own	 legislative	 competency.
Specifically,	 the	 law	retains	a	property	 tax,	but	offers	relief	 to	property	owners
who	have	not	made	productive	use	of	their	property	for	ninety	consecutive	days,
on	 the	 grounds	 that	 much	 property	 has	 been	 left	 undeveloped	 because	 of
difficulties	associated	with	a	poor	security	situation.5	Again,	the	law	was	passed
without	any	public	objection	being	made	to	it	on	the	grounds	that	the	Council	of
Representatives	 lacked	competency	 to	pass	 it.	No	case	was	brought	before	 the
Federal	 Supreme	 Court	 respecting	 competency;	 in	 fact,	 the	most	 notable	 case
brought	to	the	court	 to	date	respecting	taxing	power	dealt	with	the	authority	of
the	province,	not	the	federal	government,	to	tax.6
The	 trend	 toward	 a	 broader	 reading	 of	 central	 government	 competency	 has

continued	 with	 even	 greater	 force	 in	 the	 second	 Council	 of	 Representatives
(whose	term	runs	through	2014),	which	has	passed	such	national	legislation	as	a
law	for	the	eradication	of	illiteracy	(Law	no.	23	of	2011),	a	ban	on	smoking	 in
public	places	(Law	no.	19	of	2012),	and	a	 law	against	human	trafficking	(Law
no.	28	of	2012).
The	power	of	the	central	government	has	thus	been	consensually	determined

not	 to	be	 limited	by	Article	110.	The	central	government	may	not	only	impose
taxes	 as	 it	 sees	 fit;	 it	 may	 also	 exercise	 general	 police	 powers	 to	 prohibit
activities	 such	 as	 public	 smoking	 and	 human	 trafficking,	 and	 it	 may	 regulate
commercial	activities,	from	anticompetition7	to	consumer	protection.
This	 is	 plain	 from	 the	 legislative	 record,	 for	 the	 only	 other	 possible	way	 to

understand	 these	 enactments	 would	 be	 to	 assume	 that	 the	 Council	 of
Representatives	was	taking	the	position	that	Article	110	was	indeed	limiting,	but
the	 specific	 grants	 of	 authority	 were	 interpreted	 so	 broadly	 as	 to	 encompass
everything	 from	 the	prohibition	of	 smoking	 in	 restaurants	 to	 the	 imposition	of
taxation,	 with	 varying	 degrees	 of	 semantic	 plausibility.	 Yet	 this	 cannot	 be	 the
case.	 The	 central	 objection	 to	 such	 an	 approach	 would	 be	 that	 such	 a
construction	of	Article	110,	when	combined	with	Article	115’s	specific	exclusion
of	provincial	and	regional	authorities	from	the	exercise	of	competencies	reserved
for	 the	 federal	 government	 in	 Article	 110,	 would	 limit	 the	 powers	 of	 the



provincial	(and,	more	important,	regional)	authorities	to	a	far	greater	degree	than
important	 domestic	 forces	would	be	willing	 to	 accept.	Put	more	 concretely,	 as
Deeks	and	Burton	correctly	point	out,8	if	the	federal	government	had	the	power
to	 tax	 by	 virtue	 of	 a	 broad	 reading	 of	 the	 enumerated	 powers	 of	 Article	 110
(rather	 than	 by	 virtue	 of	 an	 unenumerated	 generalized	 police	 power),	 then
pursuant	to	Article	115,	the	Kurdistan	Regional	Government	would	not	have	the
power	 to	 tax.	 Similarly,	 if	 the	 central	 government’s	 power	 to	 ban	 smoking	 in
particular	 places	 arose	 from	 its	 Article	 110	 powers,	 the	 Kurdistan	 Regional
Government	would	have	no	similar	power.
Yet	the	Kurdistan	Regional	Government	does	impose	an	income	tax,	and	has

its	own	smoking	ban	 that	predates	 that	of	 the	national	 government—and	 these
laws	are	not	contested	by	 forces	 in	 the	central	government.9	The	only	sensible
way	 to	 reconcile	 this	 broadly	 acceptable	 exercise	 of	 regional	 authority	 by	 the
Kurds	with	that	of	the	similarly	broadly	acceptable	exercise	of	authority	by	the
central	 government	 is	 by	 concluding	 that	 the	 central	 government	 enjoys
concurrent	 competency	 with	 the	 provinces	 and	 regions	 as	 to	 matters	 not
specifically	 delineated	 in	 Article	 110.	 That	 is,	 Article	 110	 does	 not	 limit	 the
central	government;	it	only	delineates	areas	in	which	the	regional	and	provincial
authorities	 may	 not	 legislate.	 The	 Federal	 Supreme	 Court	 seems	 to	 have
endorsed	this	result	by	indicating	that	the	provinces	share	a	right	to	tax	under	the
constitution.10	 The	 judicial	 role	 in	 this	 case	 was	 thus	 largely	 confirmatory,
lending	 its	 legitimating	 imprimatur	 on	 constructions	 already	 undertaken	 rather
than	establishing	such	a	construction	itself.
The	 balance	 of	 the	 court’s	 record	 respecting	 the	 extent	 of	 the	 central

government’s	authority	betrays	no	appetite	on	the	part	of	 that	 institution	to	use
Article	 110	 to	 limit	 the	 Council	 of	 Representatives.	 Decision	 36	 of	 2010	 is
illustrative.	 In	 that	case,	a	 shipping	company	 that	acted	as	a	maritime	agent	 in
unspecified	 Iraqi	 ports	 complained	 of	 regulations	 issued	 by	 the	 Ministry	 of
Transportation	 (including	 allegedly	 onerous	 licensing	 and	 excessive	 insurance
requirements)	 that	 restricted	 the	 ability	 of	 private	 shipping	 companies	 to	 offer
maritime	services	in	Iraqi	ports.	These	regulations	were,	the	company	argued,	a
violation	of	Order	51	of	the	Coalition	Provisional	Authority	(CPA),	the	interim
authority	established	by	the	United	States	following	the	2003	Gulf	War.	Order	51
suspended	 part	 of	 a	 1985	 law	 that	 made	 the	 Iraqi	 State	 Company	 for	 Water
Transportation	 the	 exclusive	 agent	 for	 all	 maritime	 services,11	 and	 the	 order
remained	valid	Iraqi	law12	pending	its	amendment	or	termination	by	the	Council
of	Representatives—neither	of	which,	 the	company	 insisted,	had	been	done.	 In
response,	 the	 minister	 of	 transportation	 insisted	 that	 the	 CPA	 Order	 had



invalidated	only	part	of	the	law,13	that	part	making	the	State	Company	for	Water
Transportation	 the	 exclusive	 agent,	 and	 that	 the	 ministry	 had	 the	 power	 of
regulation	under	other	sections	of	the	law	and	other	applicable	laws.
The	question	is	a	rather	interesting	matter	of	administrative	law,	particularly	in

post-conflict	nations,	involving	as	it	does	the	status	and	scope	of	laws	issued	by
previous	occupying	authorities	such	as	the	CPA,	the	distinction	between	general
regulation	 and	 the	 creation	of	 a	 constructive	monopoly,	 and	 the	 scope	of	 rule-
making	 authority	 on	 the	 part	 of	 executive	 agencies.	 Ultimately,	 the	 court
determined	it	did	not	have	jurisdiction,	because	some	of	the	alleged	regulations
were	 never	 published	 in	 the	 Iraqi	 Gazette.	 Essentially,	 though	 not	 fully
explained,	the	court	seemed	to	be	indicating	that	the	grant	of	jurisdiction	under
Article	 93(3),	 which	 gave	 it	 power	 to	 review	 the	 implementation	 of	 “laws,
decisions,	regulations,	rules	and	procedures	issued	by	the	federal	power,”	did	not
include	 unpublished	 rules,	 as	 these	were	 not	 necessarily	 issued	 by	 the	 federal
power.14
The	more	relevant	point,	however,	is	that	the	Federal	Supreme	Court	avoided

an	 altogether	 easier	 basis	 for	 decision.	 Rather	 than	 seemingly	 drawing
distinctions	between	published	and	unpublished	rules,	it	could	have	resolved	the
question	by	indicating	that	the	central	government	had	no	power	over	regulation
of	the	ports	(excluding,	of	course,	matters	relating	to	customs,	immigration,	and
importation	 of	 goods,	 none	 of	 which	 was	 presumably	 being	 contested	 by	 a
private	company	seeking	to	offer	maritime	services).	As	chapter	3	indicates,	Dr.
Hasan	 al-Yasiri	 in	 particular	 was	 concerned	 about	 regulation	 of	 what	 in	 the
United	 States	 would	 be	 called	 the	 “channels	 of	 interstate	 commerce”—
highways,	ports	(land	and	sea),	and	railroads—and	specifically	sought	to	include
their	regulation	as	a	central	power	under	Article	110.	The	rules	being	challenged
in	this	case	would	have	squarely	fit	within	this	designation.	However,	the	Kurds
(with	ISCI	support)	successfully	excluded	 this	power,	presumably	because	 they
wanted	 regional	 and	 provincial	 powers	 to	 regulate	 such	 matters	 (and	 collect
associated	 licensing	 fees).	 Thus,	 it	 is	 not	 a	 specified	 Article	 110	 power.	 That
neither	 of	 the	 parties	 in	 the	 dispute	 raised	 the	 issue	 of	 central	 government
competency,	and	 that	 the	court	decided	 that	 it	did	not	have	 jurisdiction	 to	hear
the	dispute	rather	than	that	the	central	government	lacked	jurisdiction	to	regulate
ports	 at	 all,	 is	 extremely	 telling	 of	 the	 extent	 to	 which	 Article	 110	 is	 not
understood	to	limit	the	central	government’s	ability	to	enact	legislation,	or	rules
or	regulations	thereunder.
This	result	respecting	central	government	competency	is	hardly	a	surprise.	By

making	Article	 110	 as	 narrow	as	 they	did,	 the	 federalist	 forces	made	 it	 nearly



impossible	 for	 any	 other	 construction	 to	 take	 root	 after	 ratification.	 In	 effect,
they	 unwittingly	 guaranteed	 a	 construction	 that	would	 be	 expansive	 of	 central
power.	The	provinces	were	not	in	any	position	to	adopt	any	of	the	massive	and
widespread	measures	 necessary	 to	manage	 Iraq’s	 economic	 transformation,	 let
alone	deal	with	other	matters	vital	to	the	creation	of	any	regulatory	state.	This	is
partly	 for	 reasons	 of	 administrative	 logistics—a	 state	 cannot	 sensibly	 have	 a
separate	 law	 governing	 NGOs,	 for	 example,	 in	 fifteen	 different	 provinces
without	 something	 resembling	 administrative	 chaos	 resulting.	 But	 it	 is	 also
because	 the	provinces	 lack	lawmaking	capacity.	Their	 legislative	councils	have
little	to	no	drafting	expertise,	little	to	no	familiarity	with	legislative	process,	and
no	 lawmaking	 tradition	 to	 fall	 back	 on.15	 While	 the	 United	 States	 did	 offer
support	to	the	provinces	through	a	series	of	branch	offices	located	throughout	the
country	and	known	as	Provincial	Reconstruction	Teams	(along	with	a	Regional
Reconstruction	Team	for	the	Kurdish	region),	 there	could	be	no	real	doubt	that
the	 focus	 of	 its	 reconstruction	 efforts	 was	 its	 vast	 mini-city	 of	 an	 American
Embassy	in	Baghdad,	where	its	ambassador	resided.	This	was	located	less	 than
three	 miles	 from	 the	 Council	 of	 Representatives.	 The	 United	 States,	 with	 its
unparalleled	 resources,	 directed	 far	 more	 attention	 to	 that	 institution	 (to	 the
chagrin	of	figures	like	Muhammad	Naji)16	than	to	any	comparable	provincial	or
regional	authority.
In	 this	 sense,	 the	 federalists’	 success	during	 the	constitution’s	drafting	phase

led	 to	 their	undoing.	Had	 they	been	 less	 ambitious	 in	 their	 zeal	 to	 deprive	 the
central	 government	 of	 competency	 over	 so	 much,	 and	 more	 aware	 of	 the
limitations	 of	 the	 provinces,	 they	 surely	would	 have	 attempted	 something	 less
drastic	 than	 what	 they	 did.	 One	 possibility	 would	 have	 been	 adopting	 the
Malaysian	model,17	where	particular	powers	belong	 to	 the	center	and	others	 to
the	 provinces,	 with	 the	 determination	 of	 which	 powers	 belong	 where	 left	 to
appendices	(which	could	be	made	more	easily	amendable	 in	 the	Iraqi	context).
Instead,	Article	110	had	been	 so	pared	down	 that	 the	cash-strapped	and	newly
formed	 provincial	 councils	 simply	 could	 not	 assume	 the	 remaining	 legislative
powers.	There	was	 no	 choice	 but	 to	 develop	 a	 broader	 construction	 of	 federal
powers	 in	 a	 manner	 consistent	 with	 the	 original	 constitutional	 framework.
Clearly,	 the	 federalist	 forces	negotiated	a	 fairly	bad	deal	 for	 themselves	 in	 this
respect.

Jurisdiction	of	the	Regions
This	 broad	 reading	 of	 central	 governmental	 authority	 is	 perfectly	 compatible
with	the	interests	of	secular	nationalists,	who	regarded	federalism	as	posing	an



existential	danger	to	the	state.	However,	it	would	only	be	acceptable	to	the	Kurds
to	 the	 extent	 that	 it	 had	no	 real	 effect	 in	 their	 region.	 It	was	one	 thing	 for	 the
central	government	to	be	permitted	to	legislate	beyond	the	specified	powers	set
forth	in	Article	110	in	a	manner	that	bound	Iraq’s	nonregionalized	provinces.	It
was	quite	another	to	permit	the	central	government	to	bind	Kurdistan	against	its
will	when	using	such	generalized	police	powers.
Yet	 the	 framework	 text	 of	 the	 constitution	 is	 constructed	 rigidly	 and	 clearly

enough	 to	 foreclose	 such	 a	 possibility	 as	 concerns	 the	 Kurds.	 This	 was
uncontroversial	during	drafting,	and	remained	so	afterward.	Article	121	gives	to
the	 region	 the	 power	 to	 limit	 the	 applicability	 and	 implementation	 of	 central
government	legislation	to	the	extent	that	it	conflicts	with	or	contradicts	regional
legislation,	except	insofar	as	the	legislation	in	question	falls	within	the	exclusive
competencies	 of	 Article	 110.	 This	 necessarily	 means	 the	 Kurds	 need	 not	 be
bound	by	any	law	emanating	from	Baghdad	other	than	those	that	fall	within	the
narrow	subject	matter	of	Article	110.	No	other	 interpretation	of	 the	framework
text	reasonably	presents	itself.
Moreover,	 the	Kurds	 have	 constructed	 onto	 that	 textual	 framework,	 already

deferential	 to	 the	 regions,	 the	 broadest	 reading	 possible	 while	 still	 remaining
within	 constitutional	 boundaries.	 The	Kurdistan	Region	 has	 taken	 the	position
that	every	 single	 law	 (other	 than	 those	 specifically	authorized	by	 the	exclusive
competency	power	of	Article	110)	enacted	by	the	central	government	following
the	removal	of	the	Saddam	Hussein	regime	from	the	Kurdish	region	in	1991	and
forward	 was	 not	 effective	 and	 valid	 in	 the	 Kurdish	 region	 until	 and	 unless
specifically	approved	by	the	Kurdish	legislature.
Effectively,	 this	 construction	 reverses	 the	 apparent	 presumption	 set	 forth	 in

Article	121	concerning	the	applicability	of	federal	law	in	the	region.	The	rule	is
not	that	federal	law	is	valid	absent	a	contradiction	with	regional	law,	but	rather
that	it	is	invalid	absent	regional	approval.	To	phrase	this	in	a	manner	consistent
with	the	text	of	Article	121,	any	federal	law,	because	it	necessarily	changes	the
effective	law	in	the	region	existing	up	to	the	point	of	the	federal	law’s	enactment,
contradicts	 or	 conflicts	with	 a	 law	 that	 is	 in	 effect	 in	 the	 region	 and	 therefore
does	not	stand	unless	the	region	chooses	to	adopt	it.
That	this	is	a	contentious	reading	of	Article	121	is	obvious,	and	certainly	there

are	few	outside	Kurdistan	who	would	claim	to	like	it.	Yet	it	is	plausible,	and	not
formally	challenged	by	authorities	in	the	center.	The	Kurds	are	not	claiming	the
right,	 for	example,	 to	establish	a	Kurdish	currency,	as	 this	would	clearly	be	an
encroachment	on	 the	 exclusive	powers	of	 the	national	 government	 set	 forth	 in
Article	110,	and	almost	certainly	would	provoke	 a	 national	 crisis	 if	 attempted.
Their	claim	relates	only	to	those	areas	of	legislative	competence	that	lay	outside



Article	110,	and	over	which	the	Kurds	plainly	do	have	a	right	of	nullification	or
amendment	pursuant	 to	Article	 121.	 They	 are	 advocating	 a	 liberal	 use	 of	 that
nullification	 right,	 rather	 than	 its	expansion	 into	areas	 in	which	 the	 framework
text	will	not	permit	it.
Still,	this	rather	broad	demand	for	autonomy,	while	plausible	and	supportable

by	the	text,	has	at	times	been	somewhat	counterproductive	to	Kurdish	interests.
The	minister	of	 justice,	 for	example,	along	with	 the	head	of	 the	Kurdistan	Bar
Association	and	the	Kurdistan	Shura	Council,	have	each	individually	insisted	in
meetings	with	me	that	the	Kurdish	position	on	the	status	of	post-1990	Iraqi	law
(which	they	vigorously	defended)	did	not	lead	to	wide	disparities	between	Iraqi
law	and	the	law	of	the	Kurdistan	Region.	Consequently,	they	argued,	lawyers	in
each	jurisdiction	should	be	permitted	to	reciprocal	rights	of	practice,	an	existing
tradition	 that	 clearly	 favors	 the	Kurdish	bar	given	 the	 relative	 sizes	of	 the	 two
sections	 of	 the	 country.	 Yet	 it	 is	 difficult	 to	 reconcile	 this	 insistence	with	 the
legislative	record.	To	take	the	criminal	procedure	code	as	an	illustrative	example,
since	1990	there	have	been	numerous	small	changes	to	the	criminal	procedural
rules	undertaken	 in	Baghdad	 that	do	not	 appear	 to	 have	 been	 approved	by	 the
Kurdistan	Parliament.18
The	Kurdish	response	appears	to	be	to	ignore	the	discrepancies	and	adopt	the

Baghdad	rules	in	practice	without	quite	claiming	to	do	so.	Hence,	the	law	books
to	 which	 Kurdish	 lawyers	 have	 access	 and	 on	 which	 they	 rely,	 the	 printed
renditions	of	the	Criminal	Procedure	Code,	have	all	been	printed	in	Baghdad.	It
would	take	a	considerable	amount	of	research	to	identify	which	provisions	were
the	 result	 of	 post-1991	 amendments	 and	which	were	 not,	making	 the	Kurdish
application	of	their	own	legal	principle	a	challenge,	and	probably	in	most	cases
an	 insurmountable	 one.	Thus,	 the	 strong	Kurdish	 interests	 in	 favor	 of	 national
uniformity	 on	 the	 issue	 (thereby	 enabling	 Kurdish	 lawyers	 to	 practice	 in
Baghdad)	ran	counter	to	the	legal	position	that	had	been	established,	and	indeed
quite	 possibly	 Kurdish	 praxis.	 This	 may	 well	 explain	 why	 the	 Kurdish
representatives	on	the	Constitutional	Review	Committee	were	willing	to	include
civil	 and	 criminal	 procedure	 as	 elements	 of	 national	 jurisdiction	 without
objection.
Such	 developments,	 if	 continued	 and	 accompanied	 by	 substantial

reconciliation,	may	lead	to	Kurdish	willingness	to	an	alternative	construction	of
Article	 121	 wherein	 national	 law	 is	 valid	 unless	 specifically	 amended	 by	 the
Kurds,	 rather	 than	 the	 reverse.	 The	 contrary	 practice,	 after	 all,	 developed	 at	 a
time	when	Saddam	remained	in	control	in	Iraq,	and	the	Kurds	had	no	ability	to
control	national	legislation.19	The	vast	change	in	political	circumstances,	and	the



concomitant	 recent	 desire	 for	 some	 level	 of	 uniformity	 in	 intra-Iraq	 litigation
practice,	seem	to	militate	in	favor	of	a	construction	that	preserves	strong	Kurdish
rights	to	autonomy,	but	creates	a	default	of	greater	uniformity.
Certainly	 there	 is	 ample	 suggestion	 that	 the	 Kurds	may	 be	 becoming	more

amenable	 to	 a	 closer	 relationship	 with	 legal	 authorities	 in	 Baghdad.	 A	 telling
example	is	a	Federal	Supreme	Court	Opinion,	Decision	19	of	2011.	In	that	case,
the	 Higher	 Judicial	 Council	 of	 the	 Kurdistan	 Region	 had	 referred	 a	 case	 to
criminal	 prosecution	 which	 involved	 two	 individuals	 in	 Kurdistan	 who	 had
published	a	series	of	judicial	decisions,	some	of	which	had	not	reached	a	stage	of
finality,	 without	 seeking	 permission	 of	 the	 judicial	 authorities.	 The	 Kurdistan
Bar	Association	recommended	 to	 the	defendants	 that	 they	appeal	 the	matter	 to
the	Iraq	Federal	Supreme	Court	and	ask	the	federal	courts	to	handle	the	case,	as
no	Kurdistan	criminal	court	could	be	expected	to	give	a	fair	 trial	 to	defendants
referred	to	that	court	when	the	complainant	was	the	administrative	authority	that
handled	 the	 salaries	 and	 promotions	 of	 lower-court	 officers	 and	 judges.	 The
Federal	Supreme	Court	ruled	that	it	had	no	jurisdiction	over	an	internal	decision
of	 the	 Kurdistan	 Higher	 Judicial	 Council,	 certainly	 correct	 for	 procedural
reasons	 alone.20	 The	 more	 interesting	 point	 for	 these	 purposes	 is	 that	 the
Kurdistan	 Bar	 recommended	 the	 transfer,	 preferring	 in	 this	 case	 central
government	authority	to	regional—a	remarkable	shift	in	position	for	a	prominent
and	influential	Kurdish	professional	organization.
In	 any	 event,	 whether	 further	 constitutional	 construction	 in	 favor	 of

moderately	(but	not	overwhelmingly)	greater	center-region	interaction	comes	to
pass,	it	is	apparent	that	the	region’s	core	interests	are	not	seriously	implicated	by
the	 Council	 of	 Representatives’	 enactment	 of	 legislation	 that	 lay	 beyond	 the
specific	enumerations	set	 forth	of	Article	110,	because	none	of	 that	 legislation
would	 or	 could	 apply	 in	 the	 Kurdish	 region	 under	 current	 dominant
constructions	of	constitutional	text.	As	such,	the	national	government’s	broader
powers	have	proved	themselves	acceptable	to	the	Kurds	as	well	as	the	centralist
forces.
Before	turning	to	the	issue	of	provincial	jurisdiction,	it	behooves	us	to	discuss

the	 matter	 of	 oil	 and	 gas,	 for	 it	 is	 a	 source	 of	 continuing	 division	 respecting
competency	between	the	Kurdish	region	and	the	central	government.	In	contrast
to	 the	 situation	 over	 regional	 and	 central	 authority	 generally,	 where	 a	 firm
consensual	 construction	 has	 been	 established,	 two	 competing	 constructions
continue	to	be	presented,	one	by	Baghdad	and	one	by	Erbil.21
It	 is	 important	 to	note	 first,	 however,	 the	one	 substantial	 area	of	 agreement.

The	 Kurds	 and	 Baghdad	 have	 generally	 agreed	 that	 all	 oil	 and	 gas	 revenue,



wherever	 found	 in	 Iraq,	 is	 to	be	distributed	on	 a	pro	 rata	basis	 to	 all	 the	 Iraqi
people.	 The	 Kurds	 have	 reflected	 this	 understanding	 in	 regional	 legislation,
specifically	the	Oil	and	Gas	Law	of	the	Kurdistan	Region-Iraq,	no.	28	of	2007.
This	 Kurdish	 “concession”	 respecting	 revenue	 is	 unsurprising,	 given	 that,	 as
described	in	chapter	3,	the	Kurds	receive	17%	of	the	federal	budget,22	and	their
region	holds	no	more	 than	10%	of	 Iraq’s	oil	 reserves.23	The	numbers	 render	 it
extraordinarily	 unwise	 economically	 for	 the	 Kurds	 to	 take	 any	 position	 other
than	that	all	oil	found	anywhere	in	Iraq	belongs	to	all	the	Iraqi	people	and	should
be	distributed	equally	among	them.
The	 current	 levels	 of	 oil	 export	 render	 the	 matter	 even	 clearer.	 The	 Kurds

exported	between	125,000	and	175,000	barrels	of	oil	per	day	 from	 the	start	of
2011	through	the	early	fall	of	the	same	year.24	Around	the	same	time,	Iraq’s	total
oil	exports	were	over	2	million	barrels	per	day,	or	roughly	twelve	to	fifteen	times
the	 amount	 exported	 by	 the	Kurds.25	 It	 would	make	 little	 sense	 to	 jeopardize
receipt	of	17%	of	Iraq’s	oil	revenue	in	order	to	receive	the	revenue	arising	from
a	paltry	175,000	barrels	per	day.	This	speaks	volumes,	not	only	as	to	the	strength
of	 the	 broad	 agreements	 respecting	 revenue	 sharing,	 but	 also	 as	 to	 the
remoteness	of	the	possibility	that	the	Kurds	would	act	so	contrary	to	economic
imperatives	 as	 to	 seek	 an	 independent	 state	 at	 any	 point	 in	 the	 near	 future,	 so
long	as	their	current	rights	to	autonomy	were	broadly	respected.26
The	disputes,	instead,	surround	the	management	of	the	oil	fields	that	lie	in	the

Kurdistan	 Region.	 The	 legal	 positions	 are	 relatively	 easy	 to	 understand.	 The
Kurdish	 position	 relies	 heavily	 on	 Articles	 112,	 115,	 and	 121.	 Specifically,
Article	 112	 indicates	 shared	 administration	 of	 oil	 resources	 for	 existing	 fields,
and	Articles	115	and	121	can	be	used	to	insist	that	everything	beyond	the	strict
provisions	 of	Article	 110	 are,	 or	 at	 least	 at	 the	 region’s	 option	 can	 be,	 placed
firmly	 within	 the	 control	 of	 the	 regional	 authority.	 Article	 2	 of	 the	 regional
legislation	manifests	this	understanding,	indicating	that	the	Kurdish	Oil	and	Gas
Law	preempts,	pursuant	to	Articles	115	and	121,	all	federal	legislation	relating	to
petroleum	 operations	 (defined	 broadly	 in	 the	 law	 to	 include	 almost	 anything
related	to	 the	exploration,	production,	 transportation,	or	refining	of	petroleum).
The	 law	concedes	 joint	control	of	 the	existing	 fields	per	Article	112,	 though	 it
presumptuously	conditions	this	on	the	restructuring	of	the	oil	industry	in	all	Iraq.
In	sum,	until	and	unless	Baghdad	enacts	a	hydrocarbon	law	to	the	Kurds’	liking,
the	Kurds	have	assumed	the	right	to	exclusive	management	of	even	the	existing
fields	in	Iraqi	Kurdistan.	While	most	of	the	Kurdish	position	is	constitutionally
plausible,	 this	 latter	proviso	 cannot	 sensibly	be	 reconciled	 to	 the	 constitution’s
terms.	Nothing	in	the	constitution	subjects	the	joint	control	of	existing	fields	to	a



willingness	 by	 Baghdad	 to	 adhere	 to	 Kurdish	 terms	 on	 oil	 exploration	 and
exploitation.	 Realistically,	 however,	 this	 is	 of	 little	 moment.	 The	 Kurds	 are
incapable	 of	 implementing	 their	 own	 oil	 laws	 without	 Baghdad’s	 permission
because	of	national	control	of	the	oil	pipelines	that	enable	export.27
For	its	part,	Baghdad	insists	that	it	has	management	rights	to	all	fields,	though

they	 are	more	 extensive	 for	 existing	 fields,	 and	 that	 for	 the	Kurds	 to	 develop
their	 own	 fields	 unilaterally	 without	 any	 central	 government	 input	 is	 itself	 a
constitutional	 violation.	 As	 former	 oil	 minister	 Hussein	 Shahrastani	 has
explained	 it,	 the	 indication	 in	Article	 111	 that	 oil	 and	 gas	 belong	 to	 the	 Iraqi
people	 surely	 gives	 the	 national	 authorities	 some	 level	 of	 control	 over
hydrocarbon	development	generally	 and	does	not	 permit	 the	 region	 to	 sign	oil
contracts	without	central	government	input	and	approval,	even	for	future	fields.
The	 position	 is	 also	 generally	 plausible,	 and	 a	 potential	 construction	 of
framework	text.
Rendering	 it	 more	 potent	 as	 a	 political	 matter	 has	 been	 the	 Oil	 Ministry’s

determination	to	deny	to	any	oil	company	the	ability	to	participate	in	tenders	for
the	rich	oil	fields	in	Iraq’s	south	if	that	company	has	an	energy	contract	with	the
Kurdistan	 Regional	 Government.28	 The	 threat	 has	 been	 used	 successfully	 to
cause,	for	example,	Royal	Dutch	Shell	to	withdraw	from	talks	with	the	Kurds	as
late	 as	November	 of	 2011.29	 In	 essence,	 an	 effective	 boycott	 of	 the	Kurdistan
Regional	Government	 has	 been	waged	 by	 all	major	 oil	 companies	 because	 of
this	threat,	though	Exxon	Mobil,	with	a	lucrative	contract	in	Iraq’s	West	Qurna
field	 in	 the	 south,	 has	 recently	 challenged	 the	 policy	 by	 signing	 an	 oil
exploration	deal	with	the	Kurds.30	Whether	Baghdad	will	go	so	far	as	to	cancel
its	contracts	with	Exxon	Mobil,	and	if	it	does	not,	what	will	remain	of	Baghdad’s
policy,	remain	unclear.
Related	to	these	disputes	is	a	separate	legal	question	concerning	the	ability	of

the	national	government	to	exploit	oil	resources	at	all,	absent	a	hydrocarbon	law,
in	the	manner	that	it	is	currently	doing.31	The	Oil	Ministry	maintains,	plausibly
enough,	 that	 it	may	 rely	on	previous	authority	granted	 to	 Iraqi	governments	 to
conclude	oil	contracts	given	the	general	continuity	of	law	from	the	Saddam	era,
memorialized	in	Article	130	of	the	constitution.32	The	Kurds	insist	that	in	light
of	the	entire	restructuring	of	oil	and	gas	as	contemplated	in	the	constitution,	and
its	 implications	 as	 concerns	 balance	 of	 power	 between	 center	 and	 region,	 no
such	continuing	authority	exists	 in	oil	and	gas.	Their	position	is	also	plausible,
particularly	 given	 that	 there	 had	 been	 no	 specific	 hydrocarbon	 law	 in	 effect
before	 the	 invasion	 on	 which	 the	 Ba’ath	 government	 was	 relying	 to	 exploit
petroleum	 resources.33	 It	 is,	 however,	 almost	 deliberately	 provocative.	 The



Kurdish	position	in	sum	amounted	to	an	insistence	that	Erbil	could	develop	oil
fields	 without	 Baghdad’s	 meaningful	 participation,	 but	 that	 Baghdad	 had	 no
right	to	develop	any	fields	anywhere	in	Iraq	without	Kurdish	approval.
For	 the	most	part,	 the	dispute	has	been	managed	 through	a	 series	of	 ad	hoc

informal	 arrangements.	Notwithstanding	 their	 position	 that	 the	Kurds	 have	 no
right	 to	manage	 fields	without	 a	 central	 government	 role,	 Baghdad	 grants	 the
Kurds	permission	to	use	Iraqi	oil	pipelines	to	export	Iraqi	oil,	and	pays	Kurdistan
its	share	of	the	revenue.	Similarly,	the	Kurds	share	in	the	oil	revenue	in	the	south
through	their	national	budget	appropriation	while	simultaneously	demanding	that
a	hydrocarbon	law	be	passed	in	order	for	the	oil	exports	on	which	the	budget	is
based	 to	 be	 legal.	 The	 arrangement	 tends	 to	 work	 for	 the	 most	 part,	 even	 if
difficulties	 present	 themselves	 from	 time	 to	 time	 that	 result	 in	 comparatively
minor	crises.34
The	 permanent	 consensus	 construction	 will	 need	 to	 come	 in	 the	 form	 of	 a

national	hydrocarbon	law	agreed	to	by	all	relevant	factions.	This	has	been	under
some	level	of	intense	negotiation	for	some	time.35	Three	separate	drafts	were	in
circulation	 between	 the	 summer	 of	 2007	 and	 the	 spring	 of	 2008,	 all	 of	which
effectively	 obliterate	 the	 “present	 field/future	 field”	 distinction	 on	 which	 the
Kurds	 rely	 to	 establish	 their	 constitutional	 position.	 The	 central	 issues	 in	 the
drafts	 concern	 precisely	 how	 to	 share	 administrative	 and	 managerial	 control.
Given	the	severe	divisions,	the	proposed	language	in	the	various	drafts	is	almost
as	vague	as	the	constitution	on	this	matter.	In	any	event,	progress	toward	a	law
has	 been	 stalled	 for	 years.	 There	 is	 no	 clear	 indication	 that	 the	 parties	 were
closer	to	agreement	at	the	end	of	2012	than	they	were	in	2007.
The	matter	of	the	hydrocarbon	law	and	its	relationship	to	the	Iraq	Constitution

requires	more	attention	than	may	be	devoted	to	it	here.36	In	the	end,	it	suffices	to
say	that	virtually	nothing	has	been	finally	agreed	on	beyond	revenue	distribution.
Needless	 to	 say,	 this	 failure	 to	 develop	 a	 consensual	 construction	 over	 a	 vital
source	of	Iraq’s	revenue	is	troubling	and,	it	is	hoped,	temporary.	Yet	the	problem
does	not	relate	to	the	text	of	the	constitution,	which	all	sides	use	to	frame	their
demands.	 Rather,	 it	 is	 the	 inability	 of	 those	 sides	 to	 come	 to	 meaningful
agreement	on	a	law	that	will	provide	a	suitable	construction	of	the	text.

Jurisdiction	of	the	Provinces
The	previous	sections	demonstrate	that	the	legislative	competency	of	the	central
government	 is	 broad,	 and	 extends	 even	 further	 than	 the	 competencies	 of	 the
regions	 and	 the	 provinces,	 neither	 of	 which	 may	 enact	 legislation	 that	 is
specifically	reserved	for	the	central	government	under	Article	110.	This	placates



Sunni	interests,	because	it	enhances	the	power	of	the	central	government.	Yet	it
does	 so	without	 seriously	 challenging	 core	Kurdish	 interests,	 as	 the	Kurds	use
Article	 121	 to	 invalidate	 every	 single	 piece	 of	 national	 legislation	 not	 falling
within	 the	 central	 government’s	 exclusive	 powers	 specifically	 enumerated	 in
Article	110.
The	question	of	how	far	provincial	jurisdiction	should	extend	was	much	more

contentious,	 as	 it	 implicated	 a	 form	 of	 decentralization	 reaching	 beyond	 the
Kurdish	region.	All	had	conceded	the	reality	of	Kurdish	autonomy,	which	is	why
Article	 121	 is	 drafted	 to	 grant	 such	 broad	 power	 to	 the	 region	 in	 a	 fairly
unambiguous	fashion.	The	same	cannot	be	said	about	provincial	powers,	where
different	 factions	 envisioned	 different	 levels	 of	 decentralization,	 in	conformity
with	 their	 sharply	 clashing	 visions	 of	 how	 authority	 in	 the	 state	 should	 be
organized.
To	 review,	 the	 drafters	 dealt	 with	 this	 area	 of	 contention	 by	 enacting

contradictory	 provisions,	 each	 advancing	 a	 position	 in	 keeping	 with	 that	 of
federalists	and	centralists,	respectively.	Hence,	Article	115	indicates	that	regional
and	 provincial	 authorities	 enjoy	 competency	 in	 all	 areas	 beyond	 the	 exclusive
competency	of	the	national	government	as	set	forth	in	Article	110.	Moreover,	in
the	event	of	any	conflict	of	law	between	national	law	and	regional	or	provincial
law	in	the	matter	of	shared	power,	the	same	article	gives	supremacy	to	the	local
legislation.
Article	 115	 is	 clearly	 favorable	 to	 the	 provinces.	 It	 can	 be	 constructed	 in	 a

fashion	that	approaches,	but	does	not	replicate	entirely,	the	powers	given	to	the
region.	The	difference	is	that	Article	121,	which	applies	only	to	regions,	appears
to	 give	 the	 region	 the	 ability	 to	 determine	 what	 national	 laws	 conflict	 with
regional	ones,	and	to	amend	the	national	 laws	accordingly	by	 the	enactment	of
regional	legislation,	making	the	“automatically	void”	rule	adopted	by	Kurdistan
contentious	but	sustainable.	By	not	including	the	amendment	language	of	Article
121,	 Article	 115	 appears	 to	 leave	 the	matter	 of	 what	 provincial	 law	might	 or
might	not	conflict	with	national	law,	and	what	to	do	about	that	contrary	national
law,	in	the	hands	of	the	judiciary.	That	is,	the	article	indicates	that	provincial	law
controls	 in	a	conflict,	but	 it	does	not	 indicate	 that	 the	province	may	determine
when	 a	 conflict	 exists,	 nor	 does	 it	 give	 the	 province	 the	 ability	 to	 amend	 or
repeal	national	legislation.
Moreover,	 the	 constitution	 specifically	 contemplates	 a	 separate	 judiciary	 for

each	 region	 in	Article	121,	 such	 that	 the	 regional	 judiciary	will	be	 responsible
for	 construing	 national	 and	 regional	 legislation	 and	 the	 existence	 of	 a	 conflict
between	the	 two.	The	matter	would	reach	the	Baghdad-based	Federal	Supreme
Court	only	if	there	were	an	issue	of	constitutional	import	implicit	in	the	conflict



(for	 example,	 if	 the	 region’s	 law	 was	 alleged	 to	 infringe	 on	 the	 exclusive
lawmaking	 areas	 set	 forth	 in	 Article	 110).	 By	 contrast,	 no	 constitutional
provision	 references	 the	 existence	 of	 a	 provincial	 judiciary,	 nor	 does	 any
province	have	its	own	judicial	body.	This	effectively	means	that	any	conflict	in
provincial	and	national	law	will	be	heard	and	addressed	by	a	national	judiciary,
which	 naturally	 would	 be	 predisposed	 toward	 the	 exercise	 of	 greater	 central
power.	 This	 goes	 some	 way	 toward	 weakening	 the	 effect	 of	 Article	 115
regarding	the	provinces,	as	a	national	court	has	numerous	methods	at	its	disposal
to	ensure	that	national	law	is	given	maximum	recognition.	It	can	construe	local
legislation	narrowly,	or	define	conflicts	as	occurring	only	in	the	most	limited	of
circumstances	of	absolute	and	irreconcilable	inconsistency.
Despite	 these	 qualifications,	 Article	 115	 goes	 a	 long	 way	 toward	 the

establishment	 of	 a	 decentralized	 state	 in	 deference	 to	 the	 desires	 of	 the	 more
federalist	 Shi’a	 and	 Kurds.	 After	 all,	 the	 right	 of	 nullification	 could	 still	 be
exercised	 by	 a	 local	 legislature	 determined	 to	 do	 so	 through	 the	 enactment	 of
local	 legislation,	 so	 long	 as	 that	 legislation	 was	 sufficiently	 clear.	 To
counterbalance	 the	 federalist	 implications	 of	 Article	 115,	 and	 in	 deference	 to
centralist	 demands,	 the	 drafters	 added	 a	 provision	 that	 contradicts	 it—Article
122(2).	That	provision	reads	as	follows:
(2)	The	provinces	not	formed	in	a	region	are	granted	broad	administrative	and	fiscal	authorities,	such	that
they	are	able	to	administer	themselves	in	accordance	with	the	principle	of	decentralization,	and	this	shall
be	organized	by	law.	[Emphasis	supplied.]

Thus,	Article	 115	 seems	 to	 grant	 to	 the	 provincial	 authorities	 competencies
over	all	matters	not	within	the	Article	110	exclusive	competencies,	and	to	grant
the	 provincial	 legislation	 priority	 in	 the	 event	 of	 a	 conflict	 with	 national
legislation.	 Article	 122	 not	 only	 describes	 the	 authorities	 the	 province	 may
exercise	in	a	carefully	circumscribed	fashion—as	administrative	and	fiscal—but
it	 also	 calls	 on	 the	national	 government	 to	define	 the	 extent	 of	 that	 provincial
power	more	precisely	by	subsequent	legislation.
To	 illustrate	 more	 carefully	 the	 depth	 of	 the	 conflict	 between	 the	 two

provisions,	 let	 us	 suppose	 that	 the	 national	 government	 enacts	 the	 law
contemplated	by	Article	122.	Let	us	further	suppose,	entirely	hypothetically	(and
indeed	 ahistorically),	 that	 this	 law	 indicates	 that	 as	 part	 of	 administrative
independence,	a	provincial	council	may	remove	the	provincial	representative	of
the	Labor	Ministry	(appointed	by	the	minister	of	labor	in	Baghdad)	upon	a	two-
thirds	vote	of	the	provincial	council	and	the	approval	of	the	provincial	governor.
However,	 the	 law	 indicates,	 the	 provincial	 council	 could	 not	 remove	 the
Baghdad-appointed	 provincial	 representative	 of	 the	 minister	 of	 trade	 for	 any
reason	 because	 of	 the	 effect	 it	might	 have	 on	 national	 commerce.	 This	 seems



precisely	 the	 type	 of	measure	 that	 the	 implementing	 legislation	 is	 supposed	 to
include	under	Article	122.	Such	legislation	would	give	substantive	definition	to
the	aims	of	administrative	decentralization	expressed	in	the	provision,	limiting	it
in	 some	 contexts	 and	 extending	 it	 in	 others,	 but	 generally	 carrying	 it	 out	 in	 a
manner	 that	 ensures	 broad	 discretion	 to	 the	 provinces	 on	 matters	 of
administration	 and	 finance.	 Article	 122	 is,	 in	 other	 words,	 a	 call	 for
decentralization,	but	one	managed	and	implemented	by	the	national	legislature.
Yet	Article	115	would	seem	to	suggest	that	if	the	provincial	council	wanted	to

change	 that	 law	 such	 that	 it	 could	 remove	 the	 labor	 minister’s	 local
representative	by	majority	vote,	it	could	do	so.	It	could	even	seemingly	create	its
own	Labor	Ministry,	which	would	 issue	 regulations	contrary	 to	 the	 regulations
issued	by	the	central	Labor	Ministry.	It	could	further	create	its	own	Ministry	of
Trade.	Yet	if	the	grant	of	authority	under	Article	115	is	this	broad,	 it	 is	hard	to
see	what	 the	 law	 envisioned	 by	Article	 122	 should	 relate	 to.	 If	Article	 122	 is
supreme,	by	contrast,	 it	 is	hard	to	understand	how	Article	115’s	notion	of	local
supremacy	could	possibly	be	 realized	except	by	 the	permission	of	 the	national
legislature.	 There	 seems	 to	 be	 a	 conflict	 between	 the	 provisions,	 indeed	 an
irreconcilable	 one.	 That	 contradiction,	 effectively	 a	 deferral	 of	 the	 issue	 of
provincial	 power—one	 similar	 to	 that	 seen	 in	 other	 comparative	 examples
offered	 in	 chapter	 1—demanded	 resolution	 as	 the	 national	 government	 and
provincial	authorities	began	to	regain	their	footing	after	the	cataclysmic	internal
conflicts	of	2006.
The	matter	of	the	relationship	between	Article	115	and	Article	122	first	made

its	way	 to	 the	 Federal	 Supreme	Court	 in	 2007,	 and	 has	 appeared	 sporadically
since	 then.	 The	 court	 has	 been	 about	 as	 contradictory	 as	 the	 constitution,	 and
virtually	nothing	sensible	can	be	gleaned	from	its	opinions,	indicating	the	desire
of	that	institution	to	allow	constructions	to	develop	in	the	political	branches.
The	 court	 thus	 issued	 an	 Advisory	 Opinion,	 no.	 9	 of	 2007,	 that	 seemed	 to

adopt	 the	 centralist	 position	 nearly	 entirely.	 The	 relevant	 passage	 reads	 as
follows:
Through	scrutiny	of	 the	provisions	of	Article	115	and	 the	other	Articles	of	 the	Constitution	of	 Iraq	of
2005,	it	is	apparent	that	the	Provincial	Council	does	not	enjoy	legislative	capacities	to	enact	local	law	but
that	 it	exercises	 its	 administrative	 and	 fiscal	 authorities	 in	 reliance	on	Article	122,	paragraph	3,	of	 the
Constitution,	 through	which	 the	 province	may	manage	 its	 affairs	 in	 accordance	with	 the	 principles	 of
administrative	decentralization	and	in	conformity	with	the	provisions	of	the	law	enacted	pursuant	thereto.

Yet	 it	 also	 around	 the	 same	 time	 issued	 a	 decision,	 no.	 13	 of	 2007,	 which
indicated	 something	 of	 the	 opposite	 respecting	 lawmaking	 powers.	 The
Provincial	 Council	 of	 Basra,	 confused	 as	 to	 the	 Federal	 Supreme	 Court’s
position,	 asked	 for	 clarification	 respecting	 the	 two	 opinions,	 but	 referred	 to	 a



conflict	 between	Decisions	 13	 and	 16	 rather	 than	Opinion	 9	 and	Decision	 13.
Rather	 than	 provide	 any	 clarification	 to	 the	 Basra	 Provincial	 Council	 and	 the
balance	of	the	Iraqi	legal	community,	the	court	only	pointed	out	in	Decision	21
of	2010	that	there	was	no	conflict	between	Decisions	13	and	16,	thereby	refusing
to	answer	the	question	because	of	a	mistaken	cross-reference.	Advisory	Opinion
9	of	2007	has	since	been	removed	from	the	court’s	website,	as	the	case	listings
were	 reorganized.	Yet	 clearly,	 as	 the	Basra	 example	 shows,	 the	 earlier	opinion
has	not	been	forgotten.	Other	opinions	provided	by	 the	court	on	 the	 subject	of
provincial	powers	under	the	constitution	have	hardly	been	any	more	helpful.37
The	Council	of	Representatives	 finally	 took	action	 in	early	2008,	enacting	a

law	 that	 demonstrated	 significant	 support	 for	 the	 centralist	 position.	 It	 was
during	the	negotiations	over	this	law	that	ISCI,	acting	as	the	federalist	voice	of
the	 Shi’a,	 began	 to	 attempt	 a	 significant	 derailment	 of	 the	 growing	 trend	 of
increased	 central	 power.	 One	 of	 ISCI’s	 leaders,	 vice	 president	 Adil	 Abdul
Mahdi,	originally	persuaded	the	Presidency	Council	to	veto	the	law	in	question.
Political	pressure	arose	for	a	resolution,	and	even	the	United	States	got	involved,
with	vice	president	Dick	Cheney	meeting	with	Abdul	Mahdi	to	discuss	the	law.38
Ultimately,	 some	 changes	were	made	 that	 enhanced	 local	 powers’	 ability	 to

remove	provincial	governors,39	and	the	law	was	passed	despite	its	continuing	to
reflect	 centralist	 positions	 in	 large	 part.	 While	 the	 US	 vice	 president’s
intervention	helped	to	advance	this	vitally	important	piece	of	legislation,	it	could
not	have	succeeded	had	conditions	not	changed	in	Iraq	as	well.	By	the	time	of
the	 enactment	 of	 the	 legislation,	 ISCI’s	 position	 was	 seen	 as	 not	 particularly
popular	 among	 the	 Shi’a.	 Moreover,	 the	 UIA	 had	 divided,	 making	 ISCI
electorally	vulnerable.	It	was	thus	forced	to	make	concessions	where	it	may	not
have	been	willing	to	do	so	earlier,	at	least	as	concerns	provincial	power.40
The	 legislation	 in	 question	 was	 entitled	 The	 Law	 of	 the	 Provinces	 Not

Organized	 in	 a	 Region,	 no.	 21	 of	 2008	 (hereinafter	 “Provinces	 Law”),	 and	 it
came	 into	 force	 in	 March	 of	 2008.	 It	 bears	 many	 of	 the	 hallmarks	 of	 what
Eskridge	and	Ferejohn	refer	to	as	a	“super-statute.”41	As	with	a	super-statute,	the
law	clearly	seeks	a	new	institutional	framework	for	state	policy;	it	has	become	a
central	fixture	in	the	legal	culture	(and	the	subject	of	endless	litigation	respecting
its	 terms	 more	 than	 its	 constitutionality);	 and	 its	 enactment	 has	 had	 a	 broad
effect,	indeed	so	much	so	that	the	constitution	is	understood	with	reference	to	it
rather	than	the	reverse.42
The	 Provinces	 Law	 clearly	 favors	 a	 narrower,	 Article	 122–based

understanding	of	the	relationship	of	province	to	region	in	contradistinction	to	the
broader	 Article	 115	 understanding,	 thereby	 confirming	 centralist	 positions



favored	by	the	Sunnis.	In	fact,	the	extent	of	the	assertion	of	federal	power	occurs
in	Article	2	of	this	super-statute,	which	reads	as	follows:
(1)	 The	 provincial	 council	 is	 the	 highest	 legislative	 power	 and	 supervisory	 power	 within	 the
administrative	boundaries	of	the	province.	It	has	the	right	to	enact	legislation	on	local	matters	within	its
provincial	 borders	 to	 enable	 it	 to	 manage	 its	 own	 affairs	 according	 to	 the	 principle	 of	 administrative
decentralization,	so	long	as	it	does	not	conflict	with	the	constitution	or	national	law.	(2)	The	provincial
council	and	 local	councils	are	 subject	 to	 the	 supervision	of	 the	Council	of	Representatives.	 [Emphasis
supplied.]

Where	 the	 court	 was	 more	 circumspect,	 Article	 2	 of	 the	 Law	 of	 Provinces
plainly	 sounds	 the	 death	 knell	 for	 Article	 115	 of	 the	 Iraq	 Constitution	 as	 it
concerns	 the	 provinces.	 In	 fact,	 its	 terms	 are	 precisely	 the	 reverse	 of	 those	 of
Article	115.	Yet	at	the	same	time,	the	grant	is	consistent	with	Article	122.
Even	 more	 interesting	 is	 that	 the	 provinces	 themselves	 do	 not	 appear

particularly	exercised	about	the	matter.	Rather,	the	primary	powers	given	to	the
provincial	 councils	 in	 the	 Provinces	 Law	 that	 they	 actually	 use	 and	 seek
clarification	on	relate	to	the	power	to	remove	either	the	governor	of	the	province,
whom	 they	elect	 (Article	8),	or	certain	high	officials	operating	 in	 the	province
(Article	 9).43	 Some	 provincial	 councils	 are	 quite	 aggressive	 in	 their
interpretation	 of	 these	 powers.	At	 a	 conference	 on	 the	 Provinces	 Law	 held	 in
Baghdad	at	 the	 end	of	2009	and	 attended	by	 the	 legal	 advisers	 of	most	 of	 the
provincial	 councils,	 one	 adviser	 insisted	 that	 the	 exclusion	 of	military	 officers
from	 the	 high	 officials	 that	 the	 provincial	 council	 could	 remove	 (set	 forth	 in
Article	1)	was	unjust	and	required	amendment.	In	his	view,	a	province	should	be
able	 to	 remove	 the	commander	of	a	national	military	base	 that	happened	 to	be
located	in	that	province.
Much	of	this	recent	provincial	activity	to	remove	officials	is	a	reaction	to	the

grievances	 that	 the	 provinces	 have	 historically	 had	 against	 Baghdad.	 Their
concerns	have	not	as	often	been	about	the	content	of	any	laws	or	regulations	as
about	personalities—that	is	to	say,	Baghdad-installed	figures	with	scant	concern
for	local	needs.	A	rather	extreme	manifestation	of	this	was	demonstrated	in	the
murder	 of	 Haider	 al-Rufa’i,	 the	 Saddam-installed	 keeper	 of	 the	 Najaf	 shrine,
along	with	 the	 son	of	 a	 respected	Grand	Ayatollah	who	 tried	 to	protect	him.44
Yet	 complaints	 from	 provincial	 council	 representatives	 of	 a	 less	 murderous
nature	 are	 frequently	 raised	 as	 well.	 In	 any	 event,	 it	 is	 perfectly	 clear	 that
provincial	councils’	efforts	to	remove	senior	officials	far	exceed	any	they	make
to	issue	legislation.
In	many	 cases,	 the	 provincial	 councils’	 impeachment	 efforts	 have	met	with

notable	 success.	 These	 include	 the	 impeachment	 of	 a	 chief	 of	 police	 in	Wasit
Province,	and	two	senior	officials	in	Najaf	and	Karbala,	respectively.45	In	other



cases,	the	record	is	more	mixed.	The	minister	of	oil	for	months	plainly	ignored
the	province	 of	Diyala	when	 it	 sought	 to	 remove	 a	 high	 official	 from	 the	Oil
Ministry	by	a	valid	vote	of	the	provincial	council	in	July	of	2009.	In	October	of
2009,	Prime	Minister	Maliki	was	involved	in	an	effort	to	retain	the	governor	of
Salahuddin	 Province	 after	 his	 being	 validly	 voted	 out	 by	 the	 province.	Maliki
relented	 after	 the	 governor	 lost	 his	 appeal	 before	 the	 Federal	 Supreme	 Court,
which	decided	that	the	dismissal	was	in	keeping	with	Article	8	of	the	Provinces
Law.46
Provincial	 councils	 also	 have	 been	 involved	 in	 litigation	 before	 the	 Federal

Supreme	Court	on	any	number	of	other	issues,	ranging	from	the	effective	date	of
the	Provinces	Law47	to	the	means	of	electing	a	governor48	to	questions	about	the
legal	 status	 of	 the	 provincial	 councils.49	 Ironically,	 all	 these	 matters	 were
dismissed	for	a	lack	of	jurisdiction	on	the	part	of	the	Federal	Supreme	Court,	as
they	 involved	 questions	 respecting	 the	 ex	 ante	 interpretation	 of	 the	 Provinces
Law,	and	Article	93	does	not	permit	this,	referring	only	to	the	Federal	Supreme
Court’s	power	to	render	decisions	respecting	the	implementation	of	national	law.
Nonetheless,	 it	 is	 remarkable	 that	 provincial	 councils	 raising	 cases	 before	 the
court	would	 focus	 so	much	 attention	 on	matters	 seemingly	 beyond	 the	 court’s
jurisdiction	while	 generally	 neglecting	 the	 potential	 core	 constitutional	 dispute
over	 the	 validity	 of	 Article	 2	 of	 the	 Provinces	 Law.50	 This	 demonstrates	 the
rapidity	with	which	the	Provinces	Law	has	reached	the	level	of	super-statute.
In	fact,	even	when	challenges	respecting	legislative	authority	are	raised,	they

are	 at	 times	 not	 directed	 at	 the	 constitutionality	 of	 the	 Provinces	 Law,	 nor	 do
they	involve	questions	of	jurisdiction	implicated	in	Articles	110	and	115.	Rather,
they	 are	 demands	 by	 the	 provinces	 to	 obtain	 national	 input	 and	 support,	 not
demands	 for	 the	 national	 governmental	 bodies	 to	 cease	 interference.	 Most
notably,	 in	Decision	 73	 of	 2009,	 the	 Provincial	 Council	 of	Kerbala	 demanded
that	the	Shura	Council—a	national	government	council	whose	role	in	legislation
basically	 involves	 providing	 technical	 legal	 advice51—begin	 reviewing	 and
advising	 on	 local	 legislation.52	 The	 provincial	 council	 had	 a	 right	 to	 this,	 it
insisted,	because	 it	 is	a	“body	not	attached	 to	a	ministry,”	and	Article	6	of	 the
Shura	Council	Law	requires	that	the	Shura	Council	provide	legislative	advice	to
such	bodies.53	 The	 Shura	Council	 in	 this	 and	 other	 contexts	 took	 the	 position
that	the	provincial	councils	do	not	fall	within	the	ambit	of	Article	6.54
Further	 facts	 on	 the	 litigation	 itself	 need	 not	 be	 recounted	 in	 detail.	 The

language	of	Article	6	of	 the	Shura	Council	Law	seems	 to	 favor	 the	Provincial
Council	of	Kerbala,	and	good	policy	would	suggest	 that	“bodies	not	connected
to	 a	 Ministry”	 must	 refer	 to	 agencies	 under	 federal	 control,	 as	 it	 seems



unreasonable	 to	ask	 legal	experts	 in	Baghdad,	conversant	on	matters	 related	 to
existing	Iraqi	 legislation,	 to	 opine	with	 very	much	 depth	 on	matters	 related	 to
local	 ordinances	 in	 Kerbala.	 The	 relevant	 language	 in	 Article	 6	 of	 the	 Shura
Council	Law,	 after	 all,	was	 drafted	 at	 a	 time	when	 local	 rule-making	 capacity
was	not	contemplated.	This	 is	 to	 say	nothing	of	 the	administrative	burden	 that
would	 be	 imposed	 on	 the	 Shura	 Council	 if	 it	 had	 to	 respond	 to	 requests	 for
legislative	 support	 from	 fifteen	 additional	 legislative	 bodies.	 Ultimately,	 the
Federal	Supreme	Court	remanded	on	procedural	grounds.55
The	remarkable	aspect	of	this	case	is	that	the	Kerbala	Provincial	Council	was

demanding	 national	 input	 on	 local	 legislation,	 and	 the	 Shura	 Council	 was
refusing	 it—precisely	 the	 opposite	 of	what	we	might	 expect	 from	a	 provincial
council	 eager	 to	 assert	 its	 own	 jurisdiction	 against	 national	 authority.	 This	 is
particularly	 so	 because,	 if	 Article	 6	 is	 read	 in	 the	 manner	 that	 the	 provincial
council	 preferred,	 then	 it	 also	 enables	 any	 ministry	 to	 challenge	 the	 draft
legislation	 before	 the	 Shura	 Council	 under	 Article	 6(3)	 and	 render	 the	 Shura
Council’s	decision	binding	as	to	the	dispute	thereby	arising.	In	other	words,	what
the	 Provincial	Council	 of	Kerbala	was	 demanding	would,	 if	 it	 had	won,	 have
resulted	 in	 a	 limitation	 on	 its	 own	 jurisdiction.	 Clearly	 the	 benefits	 that	 the
provincial	council	saw	as	accruing	from	Shura	Council	support—mainly	 in	 the
form	 of	 badly	 needed	 technical	 assistance	 in	 the	 drafting	 processes—
substantially	outweighed	limitations	on	jurisdiction	that	it	hardly	seemed	to	care
about.	The	chasm	between	this	emerging	praxis	and	the	original	expectations	of
ISCI/Kurdish	federalists	could	hardly	be	starker.	On	nearly	every	front,	ISCI	was
being	forced	to	cede	ground	to	centralist	forces.

Formation	of	New	Regions
Chapter	 3	 showed	 that	 the	 most	 contentious	 issue	 among	 the	 identitarian
communities,	and	the	one	that	most	starkly	revealed	their	differences	of	opinion
over	 the	 form	 they	 wanted	 Iraq	 to	 take,	 related	 to	 new	 region	 formation.	 To
review,	 the	Sunnis	 throughout	 the	constitutional	drafting	negotiations	sought	 to
eliminate	the	very	possibility	of	region	formation	beyond	the	existing	region	of
Kurdistan.	This	was	entirely	in	keeping	with	their	identitarian	commitment	to	a
strong	 national	 state,	 with	 citizens	 infused	 with	 a	 deep	 sense	 of	 national
consciousness	 to	 the	 derogation	 of	 more	 particularist	 loyalties.	 The	 Kurds,
highly	 suspicious	 of	 Baghdad	 for	 obvious	 historical	 reasons,	 saw	 much
advantage	 in	 a	 deeply	 confederal	 state	 and	 a	 weak	 national	 authority.	 ISCI,
which	 led	 the	Shi’a	 throughout	 the	 drafting	 negotiations,	was	 strongly,	 almost
existentially,	 invested	 in	 the	 creation	 of	 a	 Shi’i	 super-region	 over	 which	 they



envisioned	they	would	exercise	substantial	control.
What	emerged	from	this	was	unusually	rigid	text	respecting	the	substance	of

regional	autonomy,	preventing	 the	easy	management	of	 this	highly	contentious
dispute.	Were	 it	possible,	 for	example,	 for	an	autonomous	region	 to	be	formed
that	 would	 somehow	 enjoy	 less	 than	 the	 virtual	 independence	 demanded	 and
received	 by	 the	 Kurds,	 then	 perhaps	 such	 an	 arrangement	 could	 work	 in	 a
manner	that	all	three	communities	found	acceptable.	The	federalism	would	then
be	 asymmetric,	 with	 details	 and	 levels	 of	 autonomy	 for	 each	 region	 to	 be
negotiated	on	a	case-by-case	basis	and	formalized	by	legislation,	much	as	is	the
case	in	Spain.56	Unfortunately,	however,	the	text	did	not	permit	such	flexibility.
Instead,	 the	 constitution	 explicitly	 contemplates	 a	 separate	 judiciary,

executive,	 and	 legislature	 for	 the	 region,	with	 the	power	of	nullification	 as	 set
forth	 in	 Article	 121(2).	 No	 argument	 consistent	 with	 its	 terms	 could	 then	 be
made	about	 limitations	on	 its	 jurisdiction	akin	 to	 those	 limitations	 imposed	on
provincial	jurisdiction	under	the	Provinces	Law.	Equally	important,	even	if	such
an	argument	could	be	made,	implausibly,	such	a	position	would	surely	provoke	a
national	crisis,	as	any	effort	to	limit	the	jurisdiction	of	a	southern	region	would
have	 to	 be	 equally	 applicable	 to	 the	Kurdish	 region,	 and	 the	Kurds	would	not
accept	 a	 diminution	 of	 their	 autonomy.	 In	 keeping	 with	 ISCI’s	 long-standing
demands,	 the	drafters	had	been	consistent	and	careful	on	 this	point	 in	 creating
the	original	 framework	 text—all	regions	enjoyed	 identical	autonomy	under	 the
constitution.	This	had	been	 the	 ISCI	demand	from	the	 time	of	 the	negotiations
over	 the	 interim	 constitution,	 and	 the	 principle	 of	 distributive	 justice	 under
which	the	Shi’i	federalists	operated—“whatever	the	Kurds	get,	the	Shi’a	should
get.”	 It	 is	 well	 reflected	 in	 the	 framework	 text,	 and	 imposed	 in	 it	 with	much
rigidity.
Given	 these	 limitations	as	set	 forth	 in	 the	 text,	 the	creation	of	a	Shi’i	 region

would	 ensure	deep,	 and	permanent,	 Sunni	 antagonism	 toward	 the	 constitution.
By	the	same	token,	if	not	one	of	the	provinces	formed	regions,	then	the	Sunnis
would	 find	 the	 state	 structure	 generally	 acceptable.	 It	 would	 then	 be	 a
moderately	centralized	state	with	real	but	circumscribed	fiscal	and	administrative
decentralization	in	the	provinces,	and	an	asymmetric,	semiautonomous	northern
Kurdish	 region.	 Yet	 even	 if	 this	 were	 achieved,	 it	 would	 be	 a	 temporary	 and
perpetually	reversible	victory	for	the	Sunnis	given	the	textual	rigidity.	The	Shi’a
could	 always,	 in	 a	 crisis,	 demand	 a	 region	 at	 a	 later	 time.	 Or,	 as	 actually
happened,	 with	 exquisite	 irony,	 the	 Sunnis	 and	 the	 Shi’a	 could	 reverse	 their
positions	 diametrically,	 so	 that	 the	 identitarian	 group	 that	 once	 walked	 out	 of
constitutional	negotiations	 in	protest	over	federalism	would	demand	it,	even	as
the	one	that	imposed	such	federalism	during	the	negotiations	refused	to	grant	it.



But	 this	 comes	 at	 the	 end	 of	 this	 remarkable	 tale	 of	 region	 formation,	 not	 its
beginning.
At	 the	 outset,	 immediately	 after	 ratification,	 the	 looming	matter	was	 ISCI’s

super-region.	It	was	here	that	the	procedural	flexibility	on	the	question	of	region
formation,	 brought	 about	 by	 the	 fated	 and	 much-maligned	 phone	 call	 from
President	Bush	 to	 ISCI	 leader	Hakim,	 played	 a	 pivotal	 role	 in	 ensuring	 Iraq’s
continuing	viability	as	a	functioning	state.	For	that	phone	call,	once	described	as
“embarrassing”57	and	“pointless,”58	resulted	in	the	addition	of	what	became	the
all-important	Article	 118,	 which	 requires	 that	 a	 law	 be	 passed	 respecting	 the
process	by	which	provinces	could	elect	to	become	regions.
There	was	nothing	particularly	special	about	the	provisions	of	the	legislation,

which	 largely	 mirrored	 the	 constitution’s	 text.59	 In	 keeping	 with	 the
constitutional	mandate,	it	permitted	provinces	to	form	regions	through	a	vote	of
one-third	of	the	members	of	the	provincial	council	or	a	petition	signed	by	one-
tenth	 of	 a	 province’s	 voters,	 followed	 by	 a	 referendum	 approving	 the	 move.
Moreover,	the	law	indeed	passed	in	October	of	2006,	at	least	arguably	within	the
six-month	deadline	imposed	by	the	constitution.60
Yet	 the	process	of	enacting	 that	 legislation	proved	quite	significant.	 It	ended

the	 secrecy	 and	 closed-door	 negotiations	 inherent	 in	 the	 constitution	 drafting
process,	 and	 in	 so	 doing,	 it	 fractured	 the	 Shi’i	 coalition	 Sistani	 had	 spent
countless	hours	creating.	 It	was	precisely	 the	public	hearing,	 the	publicity,	 that
changed	 matters	 for	 Shi’i	 federalism,	 and	 that	 publicity	 was	 created	 by	 the
necessity	of	a	post-ratification	legislative	vote,	in	deference	to	a	phone	call	from
President	Bush.
To	 elaborate,	 it	 was	 impossible	 to	 maintain	 intra-UIA	 discipline	 on	 the

divisive	matter	of	 federalism	in	a	 legislature	whose	sessions	are	often	aired	on
television,	and	in	which	there	is	no	shortage	of	demagoguery	and	posturing.	UIA
elites	 may	 have	 been	 able	 to	 conceal,	 or	 at	 least	 sufficiently	 disguise,	 their
internal	disagreements	on	federalism	in	constitutional	negotiations,	such	that	the
Shi’i	commitment	 to	federalism	was	assumed	to	be	not	quite	consensual	but	at
least	settled	within	the	coalition.	By	the	fall	of	2006,	however,	with	the	Council
of	Representatives	set	to	debate	the	question,	the	intra-Shi’i	debate	erupted,	with
force.
While	 no	 longer	 muted,	 the	 objections	 were	 initially	 designed	 to	 avoid

confrontation	 with	 still-dominant	 ISCI.	 Sadr’s	 representatives,	 for	 example,
attributed	 their	 lack	of	 enthusiasm	 to	 an	unwillingness	 to	 allow	 the	 country	 to
devolve	into	further	federalism	in	the	south	at	a	time	when	the	country	remained
under	occupation.61	Precisely	what	federalism	might	have	to	do	with	occupation



was	 never	 explained,	 but	 the	 phrasing,	 as	 a	 request	 for	 a	 delay	 on	 the
implementing	 legislation	 for	 Article	 118	 rather	 than	 a	 principled	 refusal,	 is
notable.	 The	 Fadhila	 Party,	 itself	 federalist	 to	 some	 extent,	 was	 slightly	more
circumspect,	 referring	 in	 the	 third	 person	 to	 reservations	 among	 some	 blocs
within	 the	 Shi’i	 coalition	 to	 the	 idea	 of	 federal	 regions	 in	 the	 south.62	 As	 the
debates	 raged,	 opposition	 by	 the	 Sadrists	 and	 Fadhila	 grew	 even	 fiercer,
culminating	in	their	boycott	(along	with	that	of	the	Sunni	Tawafuq	Party)	of	the
October	12	vote	to	approve	a	federal	regions	law	in	the	hope	that	doing	so	would
leave	the	Council	of	Representatives	short	of	a	quorum.	They	did	not	succeed,	as
140	members	were	in	attendance	to	vote	in	favor	of	the	proposal.	But	the	die	was
cast,	and	it	was	clear	that	federalism	was	by	no	means	assured	any	longer.	Three
less	members	in	attendance	at	the	relevant	session	where	the	law	was	approved
would	have	led	to	its	defeat	for	lack	of	quorum.63
Thus,	though	this	was	something	of	an	ISCI	victory,	it	was	a	Pyrrhic	one.	The

UIA	 had	 openly	 split,	 and	 the	 once	 impregnable	 ISCI-Kurdish	 coalition
engineered	 a	 vote	 that	 barely	managed	 to	 pass.	 It	 was	 not	 even	 clear	 that	 the
measure	had	majority	Shi’i	support,	given	that	the	presence	of	the	Kurds—who
have	 a	 well-deserved	 reputation	 for	 maintaining	 far	 greater	 discipline	 among
their	ranks	as	concerns	both	attendance	and	manner	of	voting	in	the	Council	of
Representatives—proved	 crucial	 to	 the	 law’s	 passage.	 The	 split	 having	 been
revealed	so	openly,	the	media	took	notice;	and	suddenly	it	occurred	to	many	that
it	might	be	a	good	idea	 to	find	out	 if	 the	Shi’i-majority	population	might	have
some	preference	on	this	question	of	how	their	future	democratic	nation	might	be
governed.	Consequently,	by	the	fall	of	2006,	Western	media	began	reporting	for
the	first	time	that	grassroots	Shi’i	support	for	federalism	might	not	be	as	strong
as	once	believed.64
Equally	important,	to	secure	passage	of	the	legislation,	ISCI	was	pressured	to

offer	a	significant	compromise:	a	provision	 indicating	 that	no	regions	could	be
formed	for	eighteen	months	under	the	law.65	This	set	the	earliest	date	for	region
formation	as	 the	spring	of	2008,	around	 the	same	 time	 that	 the	Provinces	Law
was	enacted.	Perhaps	 ISCI	had	been	expecting	 full-throated	grassroots	 support
for	its	proposals	by	then,	or	perhaps	it	believed	that	time	would	mute	the	intra-
Shi’i	demands	 for	 less	 federalism.	 In	any	case,	 the	move	proved	 to	be	a	grave
strategic	error.	The	eighteen-month	deadline	ISCI	was	induced	to	accept	(by	the
passage	 of	 a	 law	 induced	 by	 a	 phone	 call	 from	 President	 Bush)	 led	 to	 the
undoing	of	the	Shi’i	super-region.
None	of	this	was	known,	however,	when	implementing	legislation	for	Article

118	 was	 passed	 in	 2006.	 At	 that	 point,	 it	 was	 only	 clear	 that	 a	 battle	 over



federalism	had	begun,	the	UIA	had	splintered	over	it,	and	the	ultimate	outcome
was	 unknown.	 To	 borrow	 from	 Bruce	 Ackerman,	 the	 battle	 over	 the
constitutional	moment	had	been	joined,	but	there	had	been	no	final	resolution.66
As	a	 result,	 throughout	2007	 ISCI	was	pushing	ahead	with	 its	plan	 to	create	a
super-region.	 In	 the	 summer	 of	 2007,	 litigation	 was	 brought	 to	 the	 Federal
Supreme	 Court	 in	 the	 name	 of	 the	 “Temporary	 Leadership	 of	 the	 Southern
Region”	 respecting	 the	constitutionality	of	 its	draft	 law	on	 the	president	of	 the
region.	 The	 court	 refused	 jurisdiction,	 as	 it	 had	 no	 authority	 to	 interpret	 draft
laws,	and	it	obviously	could	not	opine	on	draft	laws	issued	by	sovereigns	not	yet
in	existence.67	However,	the	seriousness	of	purpose	on	the	part	of	the	federalist
forces	to	form	a	Shi’i	region	can	scarcely	be	doubted.	At	the	same	time,	former
constitutional	negotiator	 and	 prominent	 ISCI	 figure	 Jalal	 al-Din	 al-Saghir	was
telling	virtually	anyone	who	would	listen	in	the	summer	of	2007	that	there	was	a
plan	 “quietly”	 under	way	 to	 form	a	 region	of	 all	 provinces	 south	 of	Baghdad,
prosaically	 named	 the	 South	 of	Baghdad	 operation.68	 The	 notion	was	 that	 the
operation	 would	 prepare	 for	 regions	 when	 the	 eighteen-month	 limit	 on	 the
October	2006	legislation	expired—namely	in	April	of	2008.69	ISCI	would	press
for	referenda	immediately	and	then,	in	the	summer	of	2008,	after	 the	referenda
were	completed,	start	the	process	of	forming	the	southern	region.
By	 2008,	 however,	 an	 obstacle	 presented	 itself.	 Just	 as	 the	 eighteen-month

window	was	 expiring,	 there	were	 rising	 indications	 that	 ISCI	was	weaker	 and
more	electorally	vulnerable	than	it	had	once	been.	Moreover,	Da’wa	had	broken
away	 from	 ISCI’s	 federalist	 ventures,	 with	 one	 of	 its	 most	 prominent
spokespeople,	Hasan	Sinaid,	criticizing	Vice	President	Mahdi’s	initial	veto	of	the
Provinces	Law	in	rather	strident	terms.	Sinaid	suggested	the	Presidency	Council
“had	begun	to	operate	in	the	old	manner,	 to	return	laws	on	trivial	pretexts,	and
on	 the	 basis	 of	 opinions	 that	 do	 not	 conform	 to	 the	 Constitution,”70	 thereby
casually	comparing	ISCI	to	the	Ba’ath.
As	a	result,	given	the	divisions	and	the	weakness,	ISCI	began	to	resist	the	call

for	 provincial	 elections,	 which	 had	 been	 scheduled	 for	 October	 of	 2008,
claiming	 logistical	 difficulties.71	 There	was	 some	 irony	 to	 the	 fact	 that	 it	 was
now	objecting	to	elections	on	 the	same	grounds	 it	had	earlier	challenged	when
the	 Americans	 had	 raised	 them	 to	 counter	 Sistani’s	 demand	 for	 near-term
elections.	But	 the	more	serious	problem	was	 that	 ISCI	required	referenda,	at	a
provincial	level,	in	order	to	form	a	region,	and	it	is	difficult	to	see	precisely	how
ISCI	could	seek	a	delay	for	provincial	council	elections	for	logistical	reasons	and
yet	 call	 for	 the	near-term	holding	of	provincial	 referenda.	The	 position	was	 in
fact	untenable,	and	after	much	acrimonious	dispute	(a	good	deal	of	it	concerning



Kirkuk	and	having	nothing	to	do	with	the	UIA	split),72	the	Law	of	the	Elections
for	 the	 Provinces,	 no.	 36	 of	 2008,	 was	 passed	 in	August	 of	 2008,	 scheduling
elections	 at	 the	 start	 of	 2009	 for	 the	 fifteen	 provinces	 not	 part	 of	 the	Kurdish
region.
The	vote	was	of	vast	 relevance	 to	 the	future	of	a	Shi’i	 region.	The	UIA	had

splintered	into	its	four	constituent	units,	and	the	Shi’i	population	was	therefore
free	 to	 decide	 from	 among	 them.	 This	 placed	 the	 future	 of	 Iraqi	 federalism
squarely	in	the	hands	of	the	Shi’i	electorate.	Over	the	course	of	2006	and	2007,
the	question	of	federalism	for	the	south	had	evolved	from	the	largely	Sunni-Shi’i
dispute	 it	 had	 once	 been	 to	 an	 entirely	 intra-Shi’i	 one.	 The	 Kurds	 may	 have
preferred	Shi’i	federalism	and	the	Sunnis	may	have	been	viscerally	opposed,	but
by	 this	 time	and	within	 this	constitutional	 framework,	 it	was	effectively	now	a
question	 for	 the	Shi’a	 to	decide.	They	would	do	 so	on	 a	province-by-province
basis	 by	 deciding	which	UIA	 component	 they	 preferred,	 each	 of	which	 had	 a
distinct	position	on	federalism.
ISCI	 was	 clearly	 the	 most	 federalist.	Were	 the	 Shi’a	 to	 elect	 ISCI	 in	 large

numbers	 and	 return	 it	 to	 power,	 they	would	 ensure	 the	 ultimate	 creation	 of	 a
federalized	 southern	 region	 or	 regions,	 and	 there	 would	 be	 nothing
constitutionally	that	the	Sunnis	could	do	to	impede	that.	The	Sunni	rejection	of
the	 constitution	might	well	 be	 complete.	 By	 contrast,	Da’wa,	which	 had	 been
renamed	the	Coalition	of	the	State	of	Law	by	the	resurgent	prime	minister	Nouri
al-Maliki,	was	unabashedly	centralist,	at	least	relative	to	the	other	three	groups.
Months	earlier,	Maliki	had	freed	Basra	of	Sadrist	control,73	and	was	basing	his
entire	electoral	campaign	on	the	notion	that	he	would	restore	Iraqi	law,	and	Iraqi
sovereignty,	 throughout	 the	 provinces.	 As	 for	 the	 Sadrists,	 their	 position	 had
largely	 devolved	 into	 practical	 incoherence.	 Their	 strong	 formal	 opposition	 to
federalism	was	well	established	as	early	as	March	of	2006,	in	their	opposition	to
the	law	respecting	the	formation	of	regions.	Yet	for	a	party	that	insists	on	such	a
high	degree	of	national	control,	it	was	odd	to	say	the	least	for	their	armed	wing
to	be	in	conflict	with	the	national	army	over	control	of	Basra.74
Finally,	there	was	Fadhila,	the	clear	compromise	choice.	Fadhila	had	opposed

the	 law	 respecting	 the	 creation	of	 regions	 in	 Iraq’s	Council	 of	Representatives
and	had	participated	 in	 the	boycott	 to	attempt	 to	prevent	 its	passing.	Yet	 it	did
endorse	a	more	 limited	federalism,	wherein	smaller	Shi’i-dominated	regions	of
three	or	more	provinces	would	be	created.	To	 this	 end,	 former	Basra	governor
Wael	Abdel	Latif	al-Fadel,	supported	by	Fadhila,	whose	stronghold	was	Basra,
garnered	nearly	thirty-five	thousand	signatures	for	a	proposal	to	make	Basra	into
a	 region.	 The	 electoral	 commission	 publicized	 this	 and	 invited	 further



signatures.75	As	Article	199	of	the	constitution	makes	clear,	if	only	10%	of	 the
registered	voters	then	signed	up	following	the	proposal’s	publication,	the	matter
of	 the	regionalization	of	Basra	would	be	put	 to	 referendum.	The	 initiative	was
supported	by	 tribal	 leaders	 and	 independent	politicians	as	well.76	 It	 took	place
around	 the	 same	 time	 as	 the	 provincial	 elections,	 and	 constituted	 a	 separate
electoral	event	that	garnered	much	publicity.
Both	 the	 magnitude	 and	 the	 consequences	 of	 the	 State	 of	 Law	 coalition’s

victory	cannot	be	overestimated	as	concerns	the	existing	highly	centralized	form
of	the	Iraqi	state.	In	province	after	province,	Maliki’s	forces	rolled	to	substantial
victories.77	In	Basra,	Fadhila’s	stronghold,	the	party	managed	a	single	seat.	The
initiative	to	gather	10%	of	the	voters	to	support	a	referendum	failed	as	well.	The
other	 parties	 contesting	 State	 of	 Law	 did	 almost	 as	 poorly	 there.	 The	 Sadrists
(running	as	the	Independent	Ahrar	Coalition)	managed	two	seats,	ISCI	(running
as	the	Shaheed	al-Mihrab	Coalition)	managed	four,	and	State	of	Law	had	twenty
—more	than	twice	the	number	of	the	other	three	parties	combined.	In	Baghdad,
a	mixed	Sunni-Shi’a	city,	State	of	Law	received	almost	half	 the	 total	seats	and
nine	 times	 as	 many	 seats	 as	 ISCI.	 (Fadhila	 did	 not	 run	 in	 Baghdad,	 and	 the
Sadrists	did	only	slightly	better	than	ISCI.)	Only	in	its	strongholds	of	Najaf	and
Maysan	did	ISCI	manage	to	equal	 the	number	of	seats	held	by	State	of	Law—
nowhere	did	they	exceed	them.	The	equivalent	American	result	might	well	be	a
Democratic	 presidential	 victory	 in	 every	 state	 but	 Utah	 and	 Idaho,	 where	 the
Republican	candidate	managed	as	many	votes	as	the	Democratic,	but	not	more.
Needless	 to	say,	Saghir’s	massive	operation	 for	a	 federal	 region	ground	 to	a

halt.	 Fadhila’s	 dream	 of	 a	 smaller	 region	 in	 the	 deep	 south	 died	 as	well.	 The
elections	 had	 seemingly	 settled	 the	 moment—centralist	 constructions	 became
dominant,	 indeed	 overwhelming.	Asymmetric	 federalism,	precisely	 of	 the	 type
favored	 by	 the	 Sunnis	 in	 the	 constitutional	 negotiations,	 seemed	 triumphant.
ISCI	 itself	 would	 come	 to	 realize	 this,	 and	 has	 not	 since	 its	 defeat	 sought	 to
resurrect	the	region.	The	Sadrists	have	likewise	learned	from	the	experience	and
no	longer	challenge	national	authority.	Fadhila	seems	consigned	to	this	reality	as
well,	 though	 its	 influence	 has	waned	 so	 substantially	 that	 it	 is	 not	 clear	 it	 can
survive	much	 longer.	Democratic	 politics	 have	 had	 their	 effects,	 it	 seems,	 and
among	them	is	 the	death	of,	or	at	 least	 the	 indefinitely	comatose	state	of,	Shi’i
federalism	in	Iraq.
Yet	this	does	not	end	the	tale.	The	rigidity	of	the	Iraq	Constitution	makes	the

potential	 of	 region	 formation	 a	 continuous	 threat	 to	 the	 ability	 of	 Iraq’s
competing	identitarian	factions	to	address	their	radically	different	visions	of	the
state	 in	 an	 incremental	 and	 consensual	 fashion.	 Under	 the	 clear	 terms	 of	 the



constitution,	 and	 the	Article	 118	 implementing	 law,	 a	 region	 needs	 no	 central
authority	 consent	 to	 be	 created.	 Once	 created,	 it	 enjoys	 the	 same	 level	 of
autonomy	 as	 Kurdistan,	 an	 entity	 with	 an	 ethnically	 distinct	 population	 that
enjoyed	near-absolute	self-rule	for	thirteen	years	before	the	fall	of	Saddam.	It	is
somewhat	 obvious	 that	 any	 single	 province’s	 determination	 to	 seek	 autonomy,
unilaterally,	would	create	severe	political	tensions	with	Baghdad	and	potentially
set	 off	 a	 political	 crisis.	 In	 fact,	 something	 like	 this	 has	 already	 occurred,
although	not	because	of	 any	 increased	 desire	 for	 federalism	on	 the	 part	 of	 the
Shi’a	 in	 recent	 years.	 Rather,	 that	 call	 has	 been	 made	 by	 Sunni-dominated
provinces.
In	fact,	by	the	end	of	2011,	Iraq’s	three	Sunni-dominated	provinces	all	made

suggestions	in	favor	of	pursuing	greater	autonomy.	In	the	case	of	Salahuddin,	the
relevant	 provincial	 council	 held	 a	 vote	 that	 favored	 autonomy,	 though	 the
legality	 of	 the	 measure	 was	 in	 question	 after	 it	 became	 known	 that	 it	 was
scheduled	 when	 the	 head	 of	 Salahuddin’s	 provincial	 council,	 a	 seeming
opponent	of	the	measure,	was	performing	the	Hajj	in	Mecca.78	In	any	event,	the
province	 does	 not	 seem	 to	 have	 pressed	 its	 demand	 further.	 The	 Anbar
threatened	to	hold	the	same	vote	unless	the	central	government	did	a	better	job
providing	 security	 and	 offering	 services,	 but	 it	 never	 seems	 to	 have	 taken	 the
second,	 threatened	 autonomy	vote.79	 In	Diyala,	 the	 provincial	 council	was	 the
most	determined.	It	claimed	that	it	also	took	a	vote	in	favor	of	autonomy,	and	the
matter	was	widely	reported	in	the	press	as	such.80
In	each	case,	Prime	Minister	Maliki	has	opposed	the	measure,	or	the	putative

measure,	as	the	case	may	be.	At	times,	the	asserted	grounds,	at	least	as	reported
in	 the	 press,	 have	 been	 legally	 unsupportable.	 This	would	 include	 a	 statement
attributed	 to	 Maliki	 to	 the	 effect	 that	 the	 right	 to	 region	 formation	 would	 be
denied	under	circumstances	where	the	purpose	was	to	promote	sectarianism	and
protect	Ba’athists.81
But	 other	 grounds	 on	 which	Maliki	 relied	 and	 that	 appear	 in	 legal	 records

were	far	more	plausible.	Hence,	Maliki	indicated	to	Diyala’s	provincial	council
that	it	could	not	vote	to	grant	Diyala	autonomy	until	the	province’s	borders	were
settled,	 given	 that	 these	 continued	 to	be	 in	dispute	between	 the	Kurds	 and	 the
central	government.	 (In	other	words,	parts	of	Diyala,	 like	Kirkuk,	are	 included
within	 the	 “disputed”	 territories	 discussed	 in	 the	 last	 section	 of	 chapter	 3.)	 In
response,	the	Diyala	Provincial	Council	asked	the	Federal	Supreme	Court	to	rule
on	whether	there	was	a	deadline	pursuant	to	which	the	central	government	had	to
define	 the	 provincial	 borders	 and	 then	 schedule	 an	 autonomy	 vote.	 The	 court
demurred,	 indicating	 it	 had	 no	 jurisdiction	 to	 set	 deadlines	 on	 border



demarcations	for	the	disputed	areas.82
The	other	problem	for	the	Diyala	Provincial	Council	seems	to	be	that	it	cannot

prove	 it	voted	on	 the	autonomy	measure.	When	 the	council	demanded	 that	 the
governor	 advance	 a	 request	 for	 autonomy	 to	 the	 central	 government,	 and	 the
governor	responded	with	a	series	of	reasons	for	delay	 that	bore	no	 legal	merit,
the	Federal	Supreme	Court	pressed	the	council	to	produce	evidence	of	an	actual
vote	for	autonomy	through	regionalization.	Having	no	records	of	their	vote,	the
council	could	only	point	to	press	reports,	which	the	court	ruled	were	inadequate
to	advance	their	legal	claim.83	This	may	be	as	good	evidence	as	any	respecting
the	provinces’	rather	limited	capacities	to	make	law.
Regardless	 of	 how	 this	 rather	 complex	 legal	 dispute	works	 out,	 there	 is	 no

small	measure	of	 irony	 in	 the	recent	maneuvers	by	 the	Sunni	provinces	on	 the
one	hand,	 and	 the	Shi’i-dominated	 central	 government	on	 the	other.	 It	was,	 of
course,	the	Sunnis	who	had	earlier	rejected	the	principle	of	region	formation	as
being	 equivalent	 to	 national	 annihilation.	 They	 were	 now	 demanding,	 or
threatening,	 autonomy.	 It	 was	 the	 Shi’a	 who	 had	 been	 flatly	 unwilling	 to
compromise	with	 the	Sunni	 negotiators	 to	 limit	 region-formation	 rights	 during
the	 Iraq	 Constitution’s	 drafting.	 They	 were	 now	 refusing	 to	 heed	 the
constitutional	right	of	any	province	to	form	a	region.	The	positions	were	entirely
reversed.
Yet	 it	 would	 be	 something	 of	 a	 mistake	 to	 read	 too	 much	 into	 these

identitarian	 communities’	 contortions.	 Certainly	 they	 were	 not	 shifts	 of	 long-
possessed	deep	commitments	respecting	visions	of	the	state.	The	Shi’a	after	all
had	not	really	been	as	opposed	to	the	centralized	state	as	they	had	been	made	to
appear	 during	drafting.	 It	was	 ISCI’s	 strong	 commitment	 to	 federalism	 and	 its
distorting	 and	 disproportionate	 influence	 in	 negotiations	 that	 had	 led	 to	 the
(false)	belief	that	the	Shi’a	were	federalists.
As	for	the	Sunnis,	their	votes	hardly	appear	to	be	a	commitment	to	federalism

so	much	as	an	expression	of	disgust	with	Baghdad’s	ineffectiveness	in	providing
services,	 and	 with	 Maliki’s	 heavy-handed	 approach	 in	 security	 operations.
Hence,	for	example,	Anbar’s	threat	to	seek	autonomy	was	phrased	as	a	deadline
—Baghdad	 had	 until	 the	Wednesday	 following	 Christmas	 in	 2011	 to	 improve
services	and	stop	random	arrests,	or	the	Anbar	would	seek	autonomy.84	It	is	hard
to	attribute	a	strong	desire	for	near	independence	to	the	people	of	a	region	when
their	 demand	 for	 it	 is	 so	 couched.	 Moreover,	 the	 agitation	 has	 been
overwhelmingly	on	 the	part	 of	 the	 local	Shi’a	 in	opposition	 to	 the	 idea,	 rather
than	by	 the	 local	Sunnis	 in	 support	 of	 it.	 Indeed,	 the	 fact	 that	 almost	 as	many
local	 Sunnis	 appeared	 on	 record	 opposing	 the	 idea	 as	 supporting	 it	 speaks



volumes	respecting	the	lack	of	a	strong,	local	commitment	to	federalism.85
In	 this	 light,	 it	 is	 quite	 notable	 that	 recent	 popular	 demonstrations	 held	 in

largely	Sunni	areas	that	took	place	at	the	end	of	2012	and	the	start	of	2013	do	not
relate	 to	 the	 right	 to	 form	 regions.	 Rather,	 the	 civil	 unrest,	 involving	 tens	 of
thousands	 of	 protestors,	 demanded	 the	 release	 of	 Sunni	 female	 prisoners,	 and,
more	 broadly,	 an	 end	 to	 the	 marginalization	 of	 Sunnis.86	 The	 protests	 speak
volumes	of	 the	Sunnis’	 disenchantment	with	 the	 current	 government,	 and	with
Prime	Minister	Maliki	in	particular.	There	can	be	no	doubt	that	such	wide	levels
of	disenchantment	are	destabilizing,	perhaps	existentially	so.	However,	 the	fact
that	 these	Sunni	protestors	 (as	 shown	extensively	on	Arabic	 satellite	 channels)
are	waving	large	numbers	of	Iraqi	flags	at	these	demonstrations	and	are	making
no	 demand	 for	 autonomy	 suggests	 quite	 strongly	 that	 earlier	 efforts	 at
regionalization	were	more	expressions	of	frustration	with	a	current	regime	than
deep-seated	demands	for	separation	from	Baghdad.
Finally,	there	is	almost	no	indication	from	Iraq’s	national	Sunni	leaders	in	the

Iraqiya	political	 coalition	 that	 they	 have	 very	much	 appetite	 for	 any	 efforts	 at
regionalization.	 Iraqiya’s	 leaders	 have	 been	 deeply	 committed	 to	 a	 nationalist
and	centralist	vision	of	the	state	as	an	identitarian	matter,	as	has	been	made	clear
throughout	 this	 book.	 They	 have	 not	 suddenly	 lost	 the	 sense	 of	 national
consciousness	 that	 they	 and	 their	 forebears	 spent	 decades	 developing.	 This	 is
apparent	 enough	 from	 their	 agenda	 and	 activities	 as	 the	 autonomy	 demands
came	about.	Iraqiya	boycotted	parliamentary	sessions	at	the	end	of	2011,	even	as
Diyala	demanded	autonomy.87	However,	it	described	the	effort	as	being	related
not	 to	 autonomy	 for	 Diyala	 but	 instead	 to,	 among	 other	 things,	 the	 arrest	 of
Iraqiya	leaders	and	the	police	mishandling	of	 the	situation	in	Diyala.88	Though
Sunni	 leaders	 were	 somewhat	 sympathetic	 toward	 the	 autonomy	 demand	 as	 a
form	 of	 justifiable	 exasperation	with	Baghdad,	 this	 never	 took	 the	 form	 of	 an
independent	demand	on	 the	part	of	 Iraqiya	 for	 the	central	government	 to	grant
Diyala	autonomy.89
In	 fact,	by	 the	 spring	of	2012,	 as	discussions	were	under	way	 to	prepare	an

agenda	 for	 a	 (never	 held)	 national	 conference	 to	 address	 outstanding	 areas	 of
continuing	identitarian	division,	the	issue	of	regionalization	was	dropped	almost
entirely.	Though	 the	conference	was	being	described,	 at	 least	by	 Iraqiya,	 as	of
fundamental	importance,	the	issues	Iraqiya	advanced	were	primarily	the	arrest	of
the	Sunni	vice	president	Tariq	Hashimi,	the	attempt	by	Maliki	to	remove	Sunni
vice	 prime	 minister	 Saleh	 Mutlaq	 from	 his	 post,	 and	 the	 detention	 of	 other
Iraqiya	leaders.	Secondarily	raised	were	respect	for	human	rights	generally	and	a
vague	 reference	 to	 the	 “rights	 of	 the	 provinces.”90	 That	 Iraqiya	 found	 it



expedient	to	demand	in	very	vague	terms	some	level	of	devolution	of	authority
to	 the	provinces	 is	obvious.	 It	 is	equally	obvious	 that	 these	demands	appear	 to
fall	nowhere	near	the	historic	demands	of	the	Kurds.	The	Kurds	after	all	not	only
demanded	 devolution	 through	 quite	 specific	 guarantees;	 they	 also	 made	 the
matter	 of	 federalism	 the	 major,	 indeed	 almost	 the	 exclusive,	 focus	 of	 their
attention	during	constitutional	drafting.
Still,	 even	 if	 the	 demands	 for	 near	 independence	 on	 the	 part	 of	 particular

Sunni	 provinces	 are	 not	 especially	 serious	 at	 this	 time,	 the	 obvious	 difficulty
remains.	 If	 Sunnis	 continue	 to	 find	 the	 central	 government	 ineffective	 in
providing	 services	 and	 oppressive	 in	 its	 arrest	 and	 detention	 policies,	 their
demands	for	region	formation,	to	date	half-hearted,	may	grow	more	strident	over
the	course	of	years.	This	could	very	well	bring	about	a	constitutional	crisis	with
the	 Shi’a,	 who	 are	 more	 likely	 to	 ignore	 the	 constitutional	 rules	 they	 helped
create	 than	 work	 within	 them	 given	 the	 inflexibility	 of	 those	 rules.	 The	 Iraq
Constitution’s	effectiveness	at	managing	division	will	then	have	come	to	an	end
—not	because	of	a	capacious	textual	framework	but	rather,	in	this	case,	because
of	an	unduly	rigid	one.



CHAPTER	SIX

Post-Ratification	Consensual
Construction	beyond	Federalism

While	the	divisions	concerning	federalism	proved	to	be	the	most	severe	during
the	drafting	phase	of	 the	 Iraq	Constitution,	 and	while	 the	progress	 in	 reaching
consensual	 constructions	 in	 that	 area	 has	 been	 instrumental	 in	 developing	 the
limited	 but	 real	 intersectarian	 and	 interethnic	 reconciliation	 that	 exists,	 other
areas	 of	 division	 that	 appeared	 during	 the	 drafting	 process	 also	 needed	 to	 be
addressed	 through	 post-ratification	 construction.	 In	 these	 areas,	 the	 extent	 to
which	 consensual	 constructions	 have	 developed	 has	 varied	 greatly.	 There	 has
been	 unmistakable	 success	 in	 the	 context	 of	 Islam	 and	 the	 state,	 recognizable
and	 significant	 gains	 in	 the	 area	 of	 de-Baathification,	 only	 modest	 measures
taken	 to	 temper	 majoritarian	 impulses	 with	 minority	 participation,	 and	 the
festering	problems	over	Kirkuk	have	proved	entirely	unresolvable.	Each	of	these
areas	will	be	discussed	in	detail	 in	this	chapter,	beginning	with	that	area	which
has	seen	the	most	success,	the	role	of	Islam	in	the	state.

Islam	and	the	State
Over	the	short	life	of	its	current	constitution,	it	is	difficult	to	gainsay	the	level	of
progress	that	Iraq	has	reached	in	attaining	a	broad	consensus	on	Islam’s	role	in
the	nation-state.	Where	 the	nations	 that	underwent	massive	regime	change	as	a
result	of	the	Arab	Spring	continue	to	be	bedeviled	by	internal	divisions	between
secularist	 and	 Islamist,	 comparable	 disputes	 in	 the	 context	 of	 Iraq	 are	 largely
muted.	This	has	been	achieved	 in	a	society	where	at	 the	 time	of	drafting	 there
were	not	only	divisions	as	to	levels	of	religiosity,	as	seems	to	be	the	case	in	all
Muslim	states,	but	also	divisions	between	sects,	with	those	sects	having	entirely
different	 conceptions	 of	 the	 role	 of	 juristic	 authorities	 in	 determining	 the
contours	 of	 religious	 doctrine	 as	 it	 pertains	 to	 state	 activity.	 It	 therefore	 is
important	to	describe	precisely	what	has	happened	to	heal	many	of	the	divides	in
this	historically	contentious	area.
The	 successful,	 consensual	 solutions	 respecting	 the	 role	 of	 Islam	 may	 be

summarized	 as	 largely	 maintaining	 the	 level	 of	 Islamicity	 in	 the	 state	 as	 it



existed	before	2003.	Islamists	have	had	modest	success	enabling	and	enhancing
public	 religious	 practice	 through	 public	 funding	 of	 universities	 and	 inserting
limitations	on	laws	that	might	otherwise	require	the	individual	believer	to	violate
shari’a.	 However,	 they	 have	 not	 made	 significant	 headway	 elsewhere.
Everything	from	personal	status	law	to	general	legislation	betrays	little	evidence
of	state-driven	Islamization	or,	for	that	matter,	secularization.	It	is	not	a	surprise
to	learn	that	secularists	find	this	acceptable	given	the	broad,	continuing	strength
of	Islamist	parties,	primarily	of	the	Shi’i	variety.	The	more	interesting	question	is
not	only	how	this	came	about	but	precisely	why	Islamists	have	accommodated
themselves	 to	 constructions	 that	 do	 not	 seem	 to	 realize	 their	 original	 desires
despite	their	continued,	considerable	electoral	strength.
To	 review,	 there	were	 four	 areas	 of	 dispute	where	 severe	 divisions	 over	 the

extent	of	the	state’s	commitment	to	Islam	manifested	themselves	in	the	form	of
flexible	framework	text.1	These	were	the	following:2

1.	The	role	of	Islam	as	source	of	legislation;
2.	The	role	of	Islam	as	constraint	on	legislation,	and	the	composition	of	the	tribunal	responsible	for
determining	whether	legislation	is	contrary	to	Islamic	dictate;
3.	The	obligation	of	the	state	in	sustaining	Islam	and	Islamic	identity;	and
4.	The	extent	to	which	the	content	of	the	personal	status	law	(governing	family	law	and	inheritance)
should	be	dependent	on	the	shari’a.

I	 include	 a	 fifth	 subsection,	 relating	 to	whether	 the	 rights	 and	 freedoms	 set
forth	 in	part	2	of	 the	Constitution	have	 led	 to	any	substantial	secularization	of
the	 law	of	 the	nation-state.	Using	 the	example	of	 apostasy	alluded	 to	 earlier,	 I
conclude	that	no	such	secularization	has	 taken	place	in	most	of	Iraq.	However,
the	 Kurdistan	 Region	 has	 taken	 advantage	 of	 some	 of	 the	 robust	 provisions
concerning	 religious	 freedom	 to	 undertake	 a	 much	 more	 significant
secularization	campaign	than	any	contemplated	outside	the	region.

Islam’s	role	in	creating	state	legislation
The	area	where	construction	respecting	the	role	of	Islam	is	most	immediate	and
apparent	is	in	the	Article	2	requirement	that	Islam	be	“a	foundational	source”	of
legislation.	On	this,	consensus	has	settled	decisively	and	without	controversy	in
favor	of	the	secularists,	who	treated	this	largely	as	a	suggestion	that	a	legislature
enact	 its	 laws	 in	 broad	 harmony	 with	 highly	 generalized	 and	 abstract	 values
understood	to	be	“Islamic”	in	origin,	rather	than	that	they	pay	much	attention	at
all	 to	juristic	rules	from	Sunni	or	Shi’i	sources	alike.	So	conceived,	there	is	no
practical	 constraint	 on	 lawmaking	 imposed	 by	 the	 “foundational	 source”
requirement.



This	is	hardly	a	surprise.	Stated	succinctly,	and	as	described	in	some	detail	at
the	 start	 of	 chapter	 1,	 post-constitutional	 praxis	 in	 Iraq	 (not	 to	 mention
legislative	praxis	in	other	parts	of	the	Muslim	world)3	renders	this	constitutional
language	a	minimal	constraint	on	 legislation.	The	use	of	 the	 term	 Islam	 rather
than	shari’a	certainly	helps	 to	 facilitate	 the	conclusion	 that	 the	source	material
from	which	 legislation	must	 be	 drawn	 are	 abstract	 values	 rather	 than	 positive
rules.4	Nevertheless,	 it	 is	worth	mentioning	 that	 beyond	 family	 law,	very	 little
positive	 law	 in	 much	 of	 the	 Muslim	 world	 relies	 extensively	 on	 shari’a
regardless	 of	 constitutional	 phrasing.5	 Hence,	 for	 example,	 the	 Egyptian
Constitution’s	Article	 2	makes	 direct	 reference	 to	 the	 shari’a	 as	 “the	 primary
source	of	legislation,”6	and	yet	Egyptian	corporate	law	is	no	more	shari’a	based,
and	no	less	a	European	transplant,	than	that	of	Iraq.7	Even	in	states	such	as	Iran,
with	more	robust	provisions	respecting	the	supremacy	of	shari’a,	the	substantive
and	positive	rules	developed	by	jurists	(referred	to	as	fiqh	in	Muslim	discourse)
are	 routinely	 ignored	 in	 favor	 of	 transplanted	 provisions,	more	 often	 than	 not
from	continental	Europe.8
The	primary	reason	that	nearly	the	entire	Muslim	world,	including	very	much

its	Islamist	elements,	has	settled	on	such	legislative	practice	has	little	in	the	end
to	do	with	linguistic	niceties	concerning	“Islam”	and	shari’a.	The	more	relevant
factor	 is	 that	 material	 considerations	 associated	 with	 the	 very	 notion	 of
modernity	make	it	impossible	to	imagine	a	contrary	result	being	reached.9	Even
Noah	 Feldman	 and	 Roman	 Martinez	 admit	 that	 the	 “foundational	 source”
provision	“may	well	be	chiefly	symbolic,”	though	elsewhere	Feldman	seems	to
attach	 some	 importance	 to	 it	 as	 the	 means	 through	 which	 shari’a	 is
“deployed.”10	 In	 any	 event,	 given	 overwhelming	 Muslim	 praxis	 and	 the
substantial	material	factors	driving	it,	 this	process	of	shari’a	marginalization	in
the	creation	of	legislation	was	nearly	foreordained.	That	Islamists	came	to	accept
it	is	no	surprise.

Islam’s	constraint	on	legislation,	and	the	tribunal	that	determines	whether
legislation	contradicts	Islamic	dictate
Though	analysis	of	the	matter	is	more	complex,	it	is	fair	to	conclude	that	to	date,
Article	 2	 of	 the	 Iraq	 Constitution	 is	 no	 more	 a	 constraint	 on	 legislation	 than
shari’a	 is	 a	 source	 of	 legislation.	 Despite	 the	 acrimonious	 debate	 over	 the
inclusion	of	the	so-called	repugnancy	clause,	which	rendered	it	unconstitutional
to	enact	legislation	that	contradicted	Islam’s	“settled	rulings,”	the	clause	is	more
symbol	than	substance	in	application.



To	review,	during	the	constitutional	negotiations,	 the	Islamists	had	agreed	to
vest	 the	 power	 of	 constitutional	 interpretation	 (and,	 a	 fortiori,	 the	 power	 of
ensuring	 the	 Islamicity	 of	 legislation	 pursuant	 to	 this	 provision)	 in	 a	 Federal
Supreme	 Court.	 Secular	 forces	 had	 conceded	 that	 there	 could	 be	 juristic
involvement	on	that	same	court.	However,	the	composition	and	membership	of
the	court,	as	well	as	its	connection	to	the	broader	judiciary,	were	left	for	future
legislation	to	lay	out	in	a	two-thirds	vote	of	the	Council	of	Representatives.
Equally	important,	the	implementing	legislation	is	almost	impossible	to	enact.

The	 parties	 are	 as	 divided	 as	 they	 have	 ever	 been	 on	 the	 question	 of	 juristic
representation	on	the	Federal	Supreme	Court.	A	current	draft	of	the	court	law	has
been	read	in	the	Council	of	Representatives,	pursuant	to	which	the	court	would
include	 two	 jurists	among	 its	eleven	members.	This	 is	a	 significant	concession
from	Islamist	forces,	who	earlier	had	insisted	that	a	near	majority	of	the	court’s
members	be	jurists.	Nonetheless,	even	the	scaled-back	proposal	has	come	under
criticism	 by	 important	 forces	 within	 the	 judiciary.11	 Perhaps	 most	 important,
Mahmoud	 Othman	 of	 the	 Kurdish	 coalition	 indicated	 that	 his	 faction	 would
reject	an	earlier,	 similar	draft	 in	 rather	strident	 terms,	 seemingly	characterizing
the	 presence	 of	 any	 jurists	 as	 voting	members	 of	 the	 court	 as	 evidence	 of	 an
attempt	to	Islamize	the	state.12	Without	Kurdish	support,	a	two-thirds	vote	could
hardly	be	attained.	Given	 the	perduring	division,	 the	existing	Federal	 Supreme
Court—created	 under	 a	 separate	 law,	 Law	 no.	 30	 of	 2005,	 enacted	 when	 the
interim	constitution	was	in	effect—has	by	general	implicit	agreement	continued
to	act	as	the	highest	court	in	the	land,	vested	with	all	 the	constitutional	powers
set	 forth	 in	 the	 permanent	 constitution,	 until	 the	 requisite	 implementing
legislation	is	enacted.
This	arrangement	has	created	a	modest	number	of	problems.	On	the	political

side,	on	at	least	one	occasion	when	the	Federal	Supreme	Court	inserted	itself	in	a
matter	that	was	politically	sensitive,	it	saw	its	legitimacy	challenged.	This	was	in
the	 aftermath	 of	Decision	 25	of	 2010,	when	 it	 ruled	 on	 the	 question	 of	which
party	after	the	March	2010	elections	was	entitled	to	have	the	first	opportunity	to
lead	 the	government.13	After	 the	court	 ruled	against	 the	 Iraqiya	 list’s	 preferred
interpretation14	on	legal	grounds	that	are	both	solid	and	in	keeping	with	broader
global	precedent,15	Vice	President	Hashimi,	 reflecting	 an	 anger	broadly	 shared
by	other	leaders	of	Iraqiya,	penned	a	letter	to	the	court	demanding	to	know	the
basis	of	its	legitimacy	given	the	absence	of	an	Article	92	implementing	law.
This	was	 a	matter	 to	which	 the	 court	 responded	with	 some	 vigor	 given	 the

institutional	 implications.16	 It	 emphasized	 that	 Article	 130	 of	 the	Constitution
kept	all	existing	laws	in	place	pending	their	repeal	or	amendment,	and	that	 the



law	 creating	 the	 interim	 Federal	 Supreme	Court	was	 one	 such	 law.	 The	 court
also	 described	 broad	 Iraqi	 precedent	 in	 keeping	with	 that	 text—precedent	 that
included,	the	court	slyly	noted,	Vice	President	Hashimi’s	willingness	to	come	to
the	same	court	he	was	now	dismissing	as	illegitimate	to	demand	his	Presidential
Council	salary,	based	on	a	law	that	had	been	enacted	before	the	ratification	of	the
2005	Constitution,	which	created	the	very	position	he	occupied.	This	appears	to
have	 been	 the	 last	 word	 from	 the	 court	 on	 the	 matter,	 because	 by	 and	 large,
attacks	on	the	legitimacy	of	the	court	are	comparatively	rare.
The	 problems	 respecting	 the	 Federal	 Supreme	Court’s	 temporary	 nature	 are

not	purely	of	a	political	sort,	however.	To	say	the	least,	the	interim	arrangement
is	 inelegant.	 An	 institution	 that	 was	 part	 of	 an	 earlier,	 interim	 constitutional
structure	and	 that	was	created	by	an	 implementing	 law	enacted	pursuant	 to	 the
interim	constitution	cannot	occupy	a	new	constitutional	role	very	easily.	For	one
thing,	under	 the	 implementing	 law,	nomination	of	 judges	must	be	approved	by
the	 Presidency	 Council,	 while	 the	 constitution’s	 Article	 61(5)(a)	 vests	 such
power	in	the	Council	of	Representatives.	This	creates	some	level	of	confusion	as
to	which	approval	mechanism	should	be	followed:	that	of	the	specific	legislative
grant	that	gave	rise	to	the	existing	court,	or	that	of	the	subsequent	constitutional
provision	 intended	 for	 its	 successor.	 Another	 problem	 lies	 in	 the	 fact	 that	 the
jurisdiction	of	the	Federal	Supreme	Court	in	Article	4	of	the	implementing	law	is
not	 identical	 to	 the	 grant	 in	 Article	 93	 of	 the	 constitution,	 thereby	 creating
uncertainty	over	what	the	court’s	jurisdiction	should	be.
Iraqi	 political	 and	 legal	 actors	 have	 done	 their	 best	 to	 paper	 over	 these

problems.	 For	 example,	 the	 Federal	 Supreme	 Court	 routinely	 refers	 to	 both
grants	 of	 jurisdiction	 as	 if	 they	were	 synonymous.17	 Of	 course,	 this	 is	 hardly
defensible	 as	 a	 matter	 of	 basic	 constitutional	 practice,	 at	 least	 insofar	 as	 the
earlier	law	contains	a	grant	of	jurisdiction	that	the	constitution	does	not.18	Still,
for	 the	 most	 part,	 and	 at	 least	 to	 date,	 the	 difficulties	 are	 more	 sloppiness,
imprecision,	and	inelegance	than	the	creation	of	a	constitutional	crisis.
This	 political	 and	 legal	 context	 is	 crucial	 to	 understanding	 the	 court’s

approach	 to	 the	 invalidation	 of	 legislation	 pursuant	 to	 Article	 2.	 On	 the	 one
hand,	the	court	is	a	secular	institution	composed	of	secularly	trained	judges.	This
is	not	a	comment	on	 the	 level	of	personal	 religious	devotion	of	any	 individual
judge	but	 only	 an	 indication	 that	 the	 professional	 training	of	 judges	 lay	 in	 the
interpretation	and	application	of	positively	enacted	 legislation	using	 techniques
and	methods	far	more	familiar	to	any	civilian-trained	lawyer	in	France	than	to	a
jurist	 in	 Najaf.	 This	 fact	 alone	 would	 be	 comforting	 to	 Sunni	 Islamists	 and
secularists	alike.



On	the	other	hand,	the	Federal	Supreme	Court	is	self-evidently	vulnerable	on
both	 legal	 and	 political	 grounds,	 and	 would	 be	 almost	 surely	 unwilling	 to
challenge	 Najaf	 on	 core	 areas	 of	 its	 concern.	 One	 may	 recall	 Friedman’s
admonition,	discussed	in	chapter	1,	that	a	countermajoritarian	institution	such	as
the	court	 cannot	 act	 contrary	 to	 the	popular	will	 for	very	 long	without	 finding
itself	delegitimized.19	 It	would	be	monumentally	foolish	for	a	court	 less	 than	a
decade	old	whose	legitimacy	has	already	been	challenged	once	and	which	only
exists	by	virtue	of	legislative	inaction	to	undertake	broad	secularization	efforts	in
a	manner	 that	might	offend	a	centuries-old	religious	institution	with	far	greater
popular	support.	The	court	therefore	proceeds	cautiously	as	concerns	Islam	and
the	state,	and	yet	in	the	manner	that	a	secular	institution	might	be	expected	to.
Hence,	in	light	of	the	strong	Shi’i	position	that	Najaf,	and	Najaf	alone,	has	the

power	 to	 determine	what	 the	 shari’a	 is,	 the	 Federal	 Supreme	 Court	 has	 been
remarkably	 reticent	 to	 interpret	 the	 breadth	 of	 the	 phrase	 “settled	 rulings	 of
Islam”	at	all.	Seemingly	eager	to	keep	religious	institutions	away	from	its	bench,
and	 in	 any	 event	 reluctant	 to	 deal	 with	 religious	 issues	 it	 does	 not	 fully
understand,	 the	 court	 has	 reacted	 by	 avoiding	 addressing	 Article	 2	 nearly
entirely.
An	excellent	example	of	how	such	avoidance	may	be	achieved	is	provided	in

Decision	54	of	2010,	where	the	court	was	faced	with	a	challenge	of	a	Saddam-
era	Revolutionary	Command	Council	decree	initiated	by	the	parents	of	a	soldier
killed	 in	 battle.	 The	 decree	 had	 indicated	 that	 the	 apartment	 that	 the	 deceased
soldier’s	family	was	given	by	virtue	of	his	service	was	not	to	be	inherited	by	his
parents	 upon	 the	 death	 of	 his	 widow.	 This	 seems	 quite	 plainly	 to	 violate
principles	of	inheritance	as	laid	out	under	traditional	understandings	of	shari’a,
as	the	parents	pointed	out.	However,	rather	than	deal	with	the	shari’a	question,
the	court	dismissed	the	appeal	on	different	grounds;	namely,	that	the	parents	had
accepted	compensation	from	a	different	part	of	the	decree	by	virtue	of	having	a
child	killed	in	war.	Having	benefited	from	the	decree,	the	court	maintained,	the
parents	could	not	be	heard	to	complain	about	it	now.	A	court	eager	to	assert	its
role	in	ascertaining	shari’a	surely	would	not	have	found	the	parents’	willingness
to	 accept	 a	 separate	 cash	 payment	 a	 procedural	 bar	 to	 claiming	 their	 rights	 of
inheritance.
An	even	more	remarkable	example,	showing	the	extreme	lengths	to	which	the

court	 has	 gone	 to	 avoid	 deciding	matters	 of	 interest	 to	 Najaf	 as	 they	 concern
Islam,	is	given	in	a	more	recent	case,	no.	39	of	2011	(decided	January	30,	2012).
In	that	case,	a	man	had	divorced	his	wife,	and	in	accordance	with	existing	Iraqi
law,	 the	Personal	Status	Court	had	ordered	him	 to	pay	alimony	because	 it	 had
determined	 that	 he	 had	 exercised	 his	 right	 to	 divorce	 in	 an	 arbitrary	 and



capricious	fashion.	The	man	objected	in	a	suit	against	his	wife,	claiming	that	the
article	of	 the	Law	of	Personal	Status	authorizing	 the	payment	of	such	alimony
violated	Islam’s	settled	rulings.20
Plainly	 a	 secular	 court	 would	 be	 uncomfortable	 denying	 a	 wife	 alimony	 to

which	she	is	legally	entitled	under	circumstances	where	a	husband	has	exercised
a	unilateral	 right	 to	divorce	 in	an	arbitrary	fashion	and	in	a	manner	 that	would
cause	her	hardship.	Yet	to	rule	that	the	law	is	in	conformity	with	Islam’s	settled
rulings	would	almost	surely	rile	Najaf	as	well	as	the	UIA,	given	that	no	juristic
manual	authorizes	such	a	payment	and	given	the	historic,	persistent	efforts	of	the
Shi’i	 Islamist	 parties	 to	 ensure	 that	 rule	making	 as	 concerns	 personal	 status	 is
juristically	 determined.	 Hence	 the	 court	 opted	 for	 strategic	 avoidance.	 As	 the
wife	did	not	make	the	relevant	law,	the	court	ruled,	she	was	not	the	proper	party
to	 defend	 its	 constitutionality	 under	 Iraq’s	 Law	 of	Civil	 Procedure.	 The	 claim
had	to	be	made	against	the	government.	It	is	fair	to	describe	as	unusual	from	a
comparative	 perspective	 a	 determination	 that	 a	 litigant	whose	 right	 to	 recover
money	 is	 dependent	 on	 the	 constitutionality	 of	 a	 law	 is	 somehow	 the
inappropriate	party	to	defend	that	law,	particularly	since	the	position	of	the	state
could	be	sought	if	the	court	desired	to	hear	it.
However,	the	court	may	be	taking	tentative	steps	to	assert	its	right	to	interpret

shari’a	more	broadly,	as	revealed	by	an	 interesting	recent	case,	Decision	45	of
2012	(decided	September	19,	2012).	That	case	 involved	a	husband	challenging
as	contrary	to	Islam’s	settled	rulings	a	decree	of	the	Saddam-era	Revolutionary
Command	 Council	 that	 permitted	 a	 wife	 suing	 for	 the	 dower	 entitled	 to	 her
under	shari’a	to	have	it	valued	and	paid	in	gold	rather	than	in	whatever	form	the
husband	had	earlier	promised	to	pay	it.	In	two	earlier	cases,	Decisions	13	and	24
of	 2012	 (decided	May	 2,	 2012,	 and	 July	 8,	 2012,	 respectively),	 the	 court	 had
ruled	precisely	as	it	had	in	Decision	39	of	2011—namely,	that	the	wife	making
the	demand	was	not	the	party	able	to	defend	the	constitutionality	of	the	Law	of
Personal	 Status.	 The	 court	 repeated	 this	 ruling	 in	 Decision	 45	 of	 2012,	 but
interestingly,	before	doing	so,	it	indicated	in	only	a	few	lines	that	it	did	not	find
the	 challenged	 decree	 to	 violate	 Islam’s	 settled	 rulings.	 The	 court	 offered	 the
following	explanation:
The	 payment	 of	 a	 deferred	 dower	 in	 the	 event	 of	 talaq	 (a	 man’s	 unilateral	 exercise	 of	 his	 right	 to
divorce),	 in	 addition	 to	 its	 essence	 as	 a	 debt	 in	 the	 custody	 (of	 the	 debtor)	means	 that	 it	 is	 a	 form	of
compensation	for	the	harm	done	to	a	divorced	woman	as	a	result	of	the	divorce.	Whereas	compensation
is	obligatory	for	harm,	and	is	valued	based	on	time	and	place,	and	whereas	the	principles	of	the	shari’a
seek	 the	 realization	 of	 the	 highest	 justice,	 which	 cannot	 be	 realized	 except	 through	 reliance	 on	 the
valuation	of	women’s	dower	in	a	manner	that	leads	to	their	fair	treatment,	the	court	does	not	find	what	is
referred	 to	as	 the	existence	of	a	contradiction	between	 the	challenged	decree	and	 the	settled	 rulings	of
Islam.	[Parenthetical	comments	supplied.]



Plainly	 the	 court’s	 approach	 to	 understanding	 the	 settled	 rulings	 of	 Islam	 in
this	case	relies	less	on	juristic	tomes	and	the	exhaustive	exegesis	of	specific	rules
from	sacred	text	than	it	does	the	broad	(and	inherently	subjective)	realization	of
core	principles	of	 justice	and	fair	 treatment,	based	very	much	on	context.	That
such	 a	modernist	 approach,	 broadly	 adopted,	would	 antagonize	Najaf’s	 jurists
seems	rather	evident.
At	the	same	time,	it	is	important	not	to	make	too	much	of	the	court’s	decision.

It	dealt	with	an	arcane	decree	that	concerned	not	the	existence	of	the	dower	(due
under	 legal	 and	 religious	 rules)	 but	merely	 its	 valuation.	 Equally	 important,	 it
provided	 only	 a	 few	 lines	 of	 text	 to	 demonstrate	 conformity	 to	 Islam	 before
moving	on	to	dismiss	the	challenge	on	the	same	unrelated	procedural	grounds	it
had	 frequently	used	 to	avoid	earlier	disputes	over	Article	2.	Thus,	 it	may	well
portend	 a	 more	 aggressive	 court,	 willing	 to	 challenge	 Najaf	 on	 the	 core	 of
religious	 doctrine	 in	 areas	 of	 concern	 to	 the	 jurists.	 Pending	 further
developments,	however,	 it	cannot	be	said	on	 its	own	to	be	 the	elucidation	of	a
new	approach	to	shari’a	on	the	part	of	the	Iraqi	judiciary.
Hence,	at	present,	the	Federal	Supreme	Court	only	rarely	examines	Article	2

cases	on	their	merits.	It	has	only	once	attempted	to	interpret	shari’a	forthrightly
in	an	Article	2	case.	This	was	in	Decision	60	of	2010.21	The	facts	are	rather	easy
to	 recite.	A	plaintiff	 sought	 to	 challenge	 a	 provision	 in	 the	Evidence	Law	 that
requires	a	contract	over	a	certain	value	 to	be	 in	writing,	 indicating	 that	he	had
“personal	 evidence”	 (in	 all	 likelihood	 oral	 testimony)	 that	 could	 establish	 the
existence	of	the	contract.	When	the	lower	court	dismissed	the	case,	the	plaintiff
appealed	 to	 the	 Federal	 Supreme	 Court,	 arguing	 that	 the	 requirement	 that	 the
contract	be	in	writing	contradicted	a	“settled	ruling”	of	Islam.
Before	 explaining	 the	 court’s	 basis	 for	 upholding	 the	 lower-court	 decision

(and	thus	Article	77	of	the	Evidence	Law),	it	should	be	said	that	the	plaintiff	is	at
least	 correct	 that	 there	 is	 no	 requirement,	 or	 even	 recommendation,	 among
shari’a	 authorities,	 Sunni	 or	 Shi’i,	 that	 a	 contract	 be	 placed	 in	 writing.	 If
anything,	the	suggestion	appears	to	be	that	oral	contracts	for	sale	are	preferred,
evidencing	some	level	of	hostility	to	the	written	form.	Thus,	for	example,	Grand
Ayatollah	 Sistani	 indicates	 that	 a	 contract	 for	 sale	 need	 not	 be	 concluded	 in
Arabic,	 though	 he	 does	 state	 that	 the	 contract	 is	 concluded	 any	 time	 that	 one
party	 “pronounces”	 a	 sale	 for	 a	 price,	 and	 the	 other	 party	 “pronounces”
acceptance.	He	uses	an	Arabic	term	for	“pronounce,”	lafadha,	clearly	meant	 to
reference	oral	communication.22	However,	he	does	indicate	for	obvious	reasons
a	 special	 dispensation	 to	 those	 unable	 to	 speak,	 suggesting	 that	 they	may	 use
hand	 motions	 instead.	 Those	 unable	 to	 move	 or	 to	 speak	 may	 have	 their



contracts	 written	 out.23	 More	 important,	 Sistani	 indicates	 two	 opinions
respecting	 whether	 one	 capable	 of	 movement	 or	 speech	 may	 nonetheless
conclude	 an	 agreement	 in	 writing,	 and	 that	 the	 “more	 manifest”	 opinion—a
typical	Shi’i	 juristic	use	of	 indirection	 to	 stake	a	position—is	 that	writings	are
acceptable.24	Grand	Ayatollah	Khu’i,	who	preceded	Grand	Ayatollah	Sistani	as
the	leading	scholar	in	Najaf	until	his	death	in	1992,	takes	an	even	stricter	view,
suggesting	 that	 while	 there	 are	 two	 opinions,	 the	 “more	 manifest”	 merely
“tolerates”	writings	if	one	is	capable	of	speech.25	This	seems	more	in	line	with
Sunni	 classical	 rules,	 which	 appear	 plainly	 to	 favor	 oral	 contracts	 over	 those
conducted	 in	 writing,	 treating	 the	 latter	 as	 having	 no	 evidentiary	 value—
precisely	 the	 opposite	 conclusion	 of	 Article	 77	 of	 Iraq’s	 Evidence	 Law,	 and
indeed	most	modern	law.26
Thus,	the	court	could	have	determined	that	the	pronouncements	of	the	Grand

Ayatollahs	 and	 the	 Sunni	 classical	 authorities	 favor	 oral	 contracts,	 and	 that
therefore	 to	 require	 contracts	 to	 be	 in	writing	 violates	 the	 “settled	 rulings”	 of
Islam.	Yet	it	also	had	ample	resources	at	its	disposal	to	suggest	that	no	religious
consensus	 exists	 on	 the	 matter.	 Classical	 opinion	 aside,	 it	 is	 self-evident	 that
those	organizing	(Sunni-dominated)	Islamic	finance	at	major	international	banks
rely	on	written	contracts.	Moreover,	the	Grand	Ayatollahs	at	least	tolerate	written
contracts.	 Taken	 together,	 while	 these	 examples	 do	 not	 mean	 Islam	 itself
conclusively	 requires	 written	 contracts	 (indeed,	 far	 from	 it),	 the	 court	 could
credibly	maintain	that	a	state	law	requiring	them	is	not	a	violation	of	a	“settled
ruling.”
Instead,	 the	 court	 took	 a	 different,	 and	 more	 provocative,	 approach.	 In

addition	 to	maintaining	 that	Article	 77	 did	 not	 contradict	 a	 “settled	 ruling”	 of
Islam,	 it	argued	 that	 requiring	a	written	contract	harmonized	with	Islam,	citing
two	verses	of	 the	Qur’an	 in	order	 to	reach	 this	conclusion.27	 In	other	words,	 it
challenged	 the	 jurists	 on	 the	 interpretation	 of	 shari’a,	 stating	 on	 the	 basis	 of
Qur’anic	 text	 that	 in	 fact	 written	 contracts	 were	 at	 the	 very	 least	 Islamically
recommended,	 if	 not	 required.	 The	 juristic	 interpretations	 of	 sacred	 text,	 by
implication,	were	wrong.
Despite	the	obvious	provocation,	this	requires	only	a	partial	qualification	from

the	 conclusions	 described	 earlier	 respecting	 the	 Federal	 Supreme	 Court’s
awareness	 of	 its	 vulnerabilities	 and	 its	 reluctance	 to	 interpret	 the	 content	 of
shari’a.28	 The	 previous	 section	 makes	 mention	 of	 the	 material	 considerations
driving	 strong	 preferences	 for	 transplanted	 law	 over	 shari’a-derived	 law	 in
nearly	 all	 the	Muslim	world,	 in	 all	 areas	of	 law	beyond	 the	 law	of	 the	 family.
Nowhere	 is	 this	 preference	 for	 transplant	 more	 obvious,	 however,	 than	 in	 the



area	of	 commercial	 law.	The	 reality	 is	 that	 even	 though	 the	 jurists	 describe	 in
detail	the	rules	on	shari’a	as	they	concern	matters	of	commerce,	their	relevance
in	the	modern	world	is	exceedingly	slight,	with	only	two	discrete	exceptions:	the
historic	rules	translated	in	modern	parlance	to	prohibitions	on	monetary	interest
and	 those	 concerning	 forms	 of	 speculation.29	 Beyond	 this,	 the	 shari’a’s
influence	in	modern	commercial	activity	is	purely	conceptual,	theory	without	the
slightest	 intent	 of	 practice,	 because	 the	 rules,	 as	 they	 exist,	 are	 simply
incompatible	with	running	a	modern	economy.30
Even	 a	 casual	 comparison	 of	 Sistani’s	 rules	 and	 those	 of	 Iraqi	 law	 on	 the

matter	of	 the	court’s	decision	 is	 instructive	as	 to	why	 this	 is.	Article	77	of	 the
Law	of	Evidence	 imposes	 a	writing	 requirement	 for	 contracts	 generally,	while
the	 rules	 of	 Sistani	 and	 Khu’i	 described	 above	 relate	 to	 a	 contract	 for	 sale
specifically.31	This	is	because	the	traditional	Islamic	rules,	Sunni	and	Shi’i,	have
no	general	theory	of	contract	but	instead	divide	contract	into	a	series	of	nominate
forms,	 among	 them	sale,	 lease,	 partnership,	 and	 agency.32	 If	 the	court	 actually
wanted	 to	 take	 these	 juristic	 rules	seriously,	 it	would	 then	have	 to	examine	 the
validity	 of	 Article	 77	 against	 each	 shari’a-based	 nominate	 form,	 effectively
exploding	the	general	theory	of	contract	on	which	modern	commercial	systems
are	 founded.	 To	 describe	 this	 as	 devastating	 from	 an	 economic	 perspective	 if
carried	out	broadly	is	to	understate	the	matter	considerably.
Given	the	material	realities,	to	ignore	the	bulk	of	Islamic	rules	as	they	pertain

to	 commerce	 seems	 the	 only	 option,	 and	 the	 one	 taken	 by	 Islamic	 states	 and
commercial	 actors	 alike,	 even	 devout	 ones.33	 This	 gives	 the	 Federal	 Supreme
Court	 some	 purchase	 to	 use	 somewhat	 provocative	 reasoning	 to	 reach	 the
conclusions	it	does	respecting	written	contracts	without	fear	of	causing	a	juristic
reaction.	After	all,	even	Iran’s	controlling	juristic	authorities	do	not	care	to	adopt
Islamic	 rules	 on	 contract,	 preferring	 in	 their	 civil	 code	 to	 retain	 the	 French
transplant.34	As	such,	it	is	hard	to	believe	that	jurists	in	Iraq,	given	their	restraint
as	concerns	involvement	in	state	activities,	will	be	all	that	exercised	about	what
the	 court	 does	 to	 legitimate,	 on	 Islamic	 grounds	 or	 otherwise,	 thoroughly
transplanted	contract	rules	with	roots	reaching	back	decades.
Also	worthy	of	consideration	is	that	the	court	chose	to	stake	its	ground	in	an

area	of	law	where	the	elaborate	juristic	rules,	developed	among	both	Sunni	and
Shi’i	 schools,	 seem	 in	opposition	 to	Qur’anic	dictate,	which	urges	believers	 to
set	down	 their	 contracts	 in	writing.35	That	 is	 to	 say,	 in	 challenging	 the	 juristic
ruling,	 the	 court	 did	 not	 need	 so	 much	 to	 undertake	 its	 own	 exhaustive	 (and
undoubtedly	controversial)	exegesis	as	 to	copy	verses	 from	 the	Qur’an	 into	 its
opinion,	which	is	more	or	less	all	that	it	did.	This	combination	of	being	able	 to



avoid	interpretation	by	merely	quoting	sacred	text	and	doing	so	in	an	area	of	law
where	the	shari’a	could	hardly	be	more	marginal	gave	the	court	needed	license
to	engage	in	this	type	of	unprecedented	assault	on	juristic	prerogative	respecting
the	determination	of	the	substance	of	Islamic	law.
Elsewhere,	when	the	court	rules	on	an	Article	2	matter	that	it	does	not	wish	to

avoid,	it	does	so	in	a	manner	that	upholds	the	existing	law	without	challenging
the	 juristic	 authorities	 by	 claiming	 to	 interpret	 shari’a.	 Decision	 61	 of	 2011
affords	an	excellent	example.36	In	that	case,	a	litigant	sought	to	challenge	a	law
that	permitted	the	government	office	responsible	for	administering	waqfs	to	take
10%	of	the	value	of	each	waqf	it	administers	as	a	management	fee.	(The	waqf	is
an	 Islamic	 charitable	 trust	 of	 sorts.)	 The	 litigant	 maintained	 that	 such	 a	 rule
plainly	violates	Shi’i	rules	respecting	waqfs	and	consequently	violates	Article	2
of	 the	constitution.	The	court	upheld	 the	 law,	maintaining	 its	perfect	 record	of
failing	to	overturn	any	legislation	on	Article	2	grounds,	but	in	a	manner	plainly
deferential	 to	juristic	authorities.	Specifically,	 it	 indicated	 that	questions	of	 this
sort	required	careful	and	detailed	study	of	various	opinions	of	Islamic	 law,	and
the	drafting	of	legislation	based	on	such	opinions.	In	the	absence	of	such	study,
the	 court	would	 not	 remove	 one	 section	 of	 an	 extensive	 and	 complex	 existing
law.	 Effectively,	 it	 transferred	 questions	 concerning	 the	 Islamicity	 of	 complex
legislation	from	the	judiciary	to	the	legislature	for	its	resolution	of	them.
In	a	sense,	the	Federal	Supreme	Court	was	using	the	power	of	the	Najaf	jurists

against	 Najaf,	 in	 a	 manner	 that	 ensured	 the	 constitutionality	 of	 complex
legislation.	 Without	 explicitly	 saying	 so,	 it	 was	 indicating	 that	 it	 was	 not
competent	to	undertake	an	exercise	of	the	sort	required	to	ensure	Islamicity.	The
matter	 required	 “careful”	 and,	 to	 use	 the	 court’s	 term,	 “specialized”
(mutakhassasa)	 study	of	 the	opinions	of	various	 schools	of	 thought,	 and	 some
sort	of	determination	as	to	what	they	agreed	on	and	how	to	reconcile	differences
among	them.	The	court	was	effectively	siding	with	the	Najaf	jurists	and	agreeing
that	 it	 could	 not	 undertake	 the	 necessary,	 specialized	 study	 of	 religious	 texts,
notwithstanding	Article	 2.	Yet	 in	 so	 doing,	 it	 was	 cleverly	 upholding	 existing
positive	law	and	not	subjecting	it	to	a	test	of	Islamicity.
Given	the	court’s	general	restraint	in	interpreting	legislation,	the	Najaf	jurists

have	 found	 its	 current	 practice	 acceptable.	 So	 long	 as	 the	 state	 does	 not
undertake	meaningful	review	of	repugnancy	and	consequently	does	not	presume
to	tell	Najaf	what	shari’a	requires,	the	jurists	seem	satisfied.	In	perfect	keeping
with	this,	the	Grand	Ayatollahs,	and	their	most	prominent	disciples,	repeat	with
tiresome	 frequency	 their	 insistence	 that	 they	 desire	 no	 function	 in	 state	 affairs
even	as	all	these	developments	unfold	in	Baghdad.37



It	is	not	necessarily	immediately	obvious	how	this	came	to	be.	After	all,	what
the	 jurists	 are	 maintaining,	 that	 the	 decisions	 of	 the	 courts	 are	 none	 of	 their
concern,	 is	 contrary	 to	 the	negotiating	positions	 taken	by	 the	UIA	and	Najaf’s
representative,	 Ahmed	 al-Safi,	 during	 drafting.	 At	 that	 time,	 the	 parties	 were
rather	 insistent	 that	 jurists	 play	 a	 role	 in	 determining	 Islamicity	 of	 legislation,
through	 their	 direct	 participation	 on	 a	 state	 tribunal.	 A	 rather	 massive	 change
appears	therefore	to	have	taken	place,	though	one	that	did	not	involve	the	Sturm
und	 Drang	 attending	 to	 the	 federalism	 debates.	 Instead,	 change	 came	 as	 a
gradual	and	subtle	evolution,	with	 Islamists	not	 favoring	 secularization	by	 any
means	 so	much	 as	 being	 content	with	 not	 achieving	 any	 form	 of	 Islamization
through	Article	2.
There	are	three	primary	reasons	for	the	evolution	in	Islamist	views.	First,	the

elements	 of	 the	 former	 UIA	 have	 grown	 more	 comfortable	 with	 the	 relative
institutionalization	 of	 their	 influence.	 The	 once-expressed	 and	 largely	 atavistic
Shi’i	 fears	 that	 somehow	 the	 state	might	 turn	 in	a	 fashion	 that	would	 result	 in
women	 being	 prohibited	 from	 wearing	 headscarves,	 or	 men	 being	 unable	 to
participate	in	public	Shi’i	Husseini	rituals,	have	begun	to	be	viewed	as	the	rather
unlikely	 dystopian	 fantasies	 that	 they	 are.	The	 components	 of	 the	 former	UIA
have	 become	 increasingly	 aware	 that	 while	 they	 do	 not	 precisely	 control	 the
legislative	agenda,	they	have	significant	influence	over	it	and	will	for	some	time
to	 come.	 This	 level	 of	 influence	 makes	 an	 Islamizing	 role	 for	 the	 Federal
Supreme	Court	unnecessary.
Hence,	 for	 example,	 the	 court’s	 refusal	 to	 strike	 down	 the	 law	 on	waqfs	 as

repugnant	 to	 Islam’s	 “settled	 rulings”	 in	 Decision	 61	 of	 2011	 led	 to	 the
enactment	of	a	specific	law	on	Shi’i	waqfs	in	2012.38	Articles	13	through	15	of
that	 law	 demonstrate	 broad	 deference	 to	 the	 Najaf	 jurists	 as	 concerns	 the
administration	 of	 these	 waqfs.	 There	 was	 no	 need,	 in	 other	 words,	 for
repugnancy	to	address	the	matter	and	the	Federal	Supreme	Court	to	strike	down
the	legislation.	The	UIA	managed	to	achieve	what	it	wanted	without	the	aid	of
the	 repugnancy	 provision,	 through	 the	 enactment	 of	 suitably	 amended
legislation.39
Second,	 there	 always	was	 some	 necessary	 identitarian	 element	 to	Article	 2

wherein	the	principle	that	law	could	not	conflict	with	shari’a	was	taken	far	more
seriously	 than	 its	 actual	 application.	 Thus,	 the	 UIA	 has	 never	 seriously
challenged	the	fact	that	money	on	interest	for	a	loan	given	by	one	private	party
to	another,	permitted	by	Article	692	of	the	Iraq	Civil	Code,	remains	legal.	To	the
contrary,	 the	 Council	 of	 Representatives	 thinks	 nothing	 of	 raising	 applicable
interest	 rates,	 even	 retroactively,	 on	mobile	 phone	 companies	 for	 money	 they



owe	Iraq,	with	no	mention	of	the	shari’a.40	This	is	despite	the	fact	that	it	would
be	difficult	 to	find	any	UIA	member	who	would	describe	the	taking	of	 interest
on	a	private	loan	as	religiously	permissible.
Similarly,	despite	overwhelming	consensus	that	the	consumption	of	alcohol	is

religiously	prohibited,	the	only	party	that	has	questioned	the	constitutionality	of
a	liquor	law	before	the	Federal	Supreme	Court	on	the	basis	of	Article	2	was	an
appeals	court	in	Basra,	seemingly	for	no	reason	other	than	that	it	was	curious	as
to	 the	 answer.	 This	 procedural	 posture	 made	 it	 easy	 for	 the	 Federal	 Supreme
Court	 to	dismiss	 the	matter	 as	 entirely	 inappropriate	 for	 it	 to	 decide	under	 the
circumstances.41	The	question	has	yet	 to	be	raised	again	before	 that	court	by	a
more	 competent	 authority,	 such	 as	 the	 national	 legislature,	 despite	 the	 large
proportion	of	Islamists	in	that	body.	The	UIA,	and	the	dominant	Da’wa	party	in
particular,	seems	reticent	 to	undertake	Islamization	campaigns	of	 this	sort.	The
demands	respecting	Islamicity,	that	is,	are	very	often	rhetorical,	not	intended	to
be	an	actual	constraint	on	legislation.
There	 is	 some	political	 sense	 to	 this.	Any	number	of	more	 secular	Shi’a	 for

whom	 sectarian	 identity	 is	 central	 are	 not	 of	 the	 same	 mind	 concerning
theological	 rules.	 Such	 individuals	 might	 vociferously	 support	 the	 UIA	 with
some	sort	of	dramatic	gesture	with	the	right	hand	while	holding	a	scotch	in	the
left.	However,	 they	might	well	be	 less	 inclined	 to	vote	 loyally	with	any	of	 the
former	 UIA	 factions	 if	 the	 UIA	 took	 its	 own	 rhetoric	 on	 Islam	 in	 the	 state
seriously.	If	this	is	the	case	for	alcohol,	it	is	doubly	so	for	interest	on	a	loan.	If
Iraq’s	 economy	 is	 to	 revive,	 then	 clearly	 interest	 is	 going	 to	 be	 a	 part	 of	 that
process.	No	member	of	what	was	once	 the	UIA	will	 say	 as	much	openly,	 any
more	 than	 such	 a	 member	 would	 openly	 suggest	 that	 alcohol	 should	 be
permitted;	 and	 yet	 members’	 legislative	 priorities	 seem	 plainly	 pointed	 in	 the
direction	of	implicit	acknowledgement	of	this.
Finally,	 while	 it	 is	 self-evident	 that	 Shi’i	 politicians	 hew	 to	 the	 broader

popular	will,	to	ensure	electoral	survival	if	nothing	else,	it	is	no	less	true	of	the
unelected	Najaf	 jurists.	Friedman’s	crowning	achievement	 in	 the	context	of	his
work	 on	 the	 United	 States	 Supreme	 Court	 was	 to	 demonstrate	 that	 even	 an
unelected	 judicial	 institution	 is	 sensitive	 to	 the	 popular	 will	 and	 suffers
consequences	 when	 it	 is	 not.	 The	 same	 might	 well	 be	 said	 of	 Iraq’s	 juristic
classes.	Grand	Ayatollah	Sistani	 in	particular	seems	 to	have	reacted	sullenly	 to
the	broad	dismissal	of	his	call	for	restraint	after	the	bombing	of	the	Askari	shrine
in	2006,	reducing	his	public	pronouncements	considerably	after	that.
In	fact,	most	of	the	matters	on	which	he	and	his	fellow	Grand	Ayatollahs	have

sought	 to	exert	 influence	since	 then	do	not	always	bear	a	direct	 relationship	 to



shari’a,	 but	 they	are	 all	matters	on	which	 Iraqis	 tend	 to	be	broadly	united.	To
advance	these	causes	is	to	stand	with	the	popular	will.	Sistani’s	condemnation	of
attacks	on	Christian	churches	in	Iraq	is	one	example	of	this.42	Another	is	Bashir
al-Najafi’s	demand	that	the	education	minister	reform	parts	of	the	curriculum	for
schoolchildren	 in	 order	 to	 reduce	 sectarian	 tension,	 followed	 by	 relevant
ministry	officials’	 initial	promises	 to	comply.43	Najaf’s	 successful	demand	 that
elections	be	held	in	2010	on	an	“open	list”	is	a	third	example,44	and	exhortations
to	 limit	 state	 lawmakers’	 ability	 to	 enrich	 themselves	 at	 the	 state	 coffers	 a
fourth.45	 This	 focus	 on	 the	 popular	 to	 the	 derogation	 of	 the	 polarizing	 has	 no
doubt	helped	the	marja’iyya	 retain	its	generally	positive	image	within	the	Iraqi
population,	particularly	among	the	Shi’a.
Yet	 significantly,	 Najaf’s	 ability	 to	 navigate	 the	 popular	 will	 while	 still

claiming	 authority	 over	 traditional	 Shi’i	 doctrine	 depends	 on	 its	 substantial
disassociation	 from	 any	 formal	 role	 in	 state	 governance.	 Unlike	 Friedman’s
Supreme	Court,	which	is	comparatively	unconstrained	by	earlier	precedent,	 the
Najaf	 jurists	 could	 not	 credibly	 disassociate	 themselves	 from	 that	 large,
centuries-old	portion	of	shari’a	 that	is	broadly	incompatible	with	modernity,	or
that	portion	which	would	prove	deeply	offensive	to	secularists.	To	put	the	matter
concretely,	if	a	Najaf	jurist	of	any	credibility	sat	on	the	Federal	Supreme	Court
and	a	question	 respecting	 the	 Islamicity	 of	 a	 law	permitting	 interest	 on	 a	 loan
appeared	 before	 him,	 he	 would	 almost	 certainly	 have	 to	 declare	 the	 law
unconstitutional	 because	 it	 violated	 Islam’s	 “settled	 rulings.”46	 In	 turn,	 the
carefully	cultivated	popular	will	 that	 enables	 jurists	 to	 remain	 relevant	 to	Shi’i
society	would	be	instantly	undermined.	It	is	far	easier	for	the	jurists	not	to	take
responsibility	 for	 state	 actions,	 and	 to	bear	 no	 accountability	 for	 state	 failings.
Instead,	they	can,	when	told	of	the	importance	of	interest	to	a	modern	economy,
shake	 their	 heads	 in	 genuine	 sadness	 at	 the	 corruption	 of	 this	 world	 without
consequence.	Disassociation	 from	 the	state	permits	political	 intervention	at	 the
time	 and	 place	 of	 the	 jurists’	 choosing	 in	 a	 manner	 that	 participation	 in	 its
institutions	would	not.
Thus,	 in	 the	end,	 in	 the	 specific	 Iraqi	 context,	 repugnancy	 is	of	exceedingly

little	value,	doing	virtually	nothing	to	Islamize	the	state	in	any	meaningful	way,
legitimizing	 those	broad	areas	of	 law	where	 the	 shari’a	was	already	 irrelevant
and	leaving	all	other	legislation	untouched	and	subject	to	political	debate.	This	is
not	a	state	of	affairs	with	which	Islamist	or	secularist	finds	much	difficulty.
The	extent	of	the	diminishment	of	the	importance	of	repugnancy	in	Iraq	might

well	be	best	demonstrated	by	 the	evolution	of	 the	Kurdish	position	concerning
Article	2.	Whereas	repugnancy	was	at	the	time	of	drafting	considered	a	potential



threat	to	the	secular	order	of	the	state	and	vigorously	opposed	by	secular	forces,
by	 2009	 this	 had	 changed	 so	 dramatically	 that	 the	 Kurds,	 the	 leading	 secular
force	 in	 constitutional	 negotiations,	 had	 grown	 so	 comfortable	 in	 its	 reduced
status	that	they	were	willing	to	see	it	applied	in	their	own	region.
In	June	of	2009,	the	Kurdish	Parliament	approved	a	constitution	with	a	series

of	late	changes	that	replicate	identically	the	repugnancy	provisions	contained	in
Iraq’s	constitution,	prohibiting	the	enactment	of	law	that	violates	Islam’s	“settled
rulings.”47	The	changes	seem	to	have	been	introduced	to	placate	expected	Arab
resistance	 to	 other	 controversial	 provisions	 of	 the	 regional	 constitution.48	 The
more	 important	 point,	 however,	 is	 that	 when	 the	 most	 secular	 region	 of	 Iraq
proposes	 to	 be	 limited	 by	 repugnancy	 standards,	 the	 extraordinarily	 marginal
importance	of	repugnancy	becomes	quite	manifest.

The	state’s	obligation	to	sustain	Islamic	identity
The	 other	 fierce	 debate	 on	 the	 content	 of	 Article	 2	 concerned	 the	 state’s
obligation	to	“guarantee	the	sustaining	of”	Islamic	identity.	To	review,	Islamists
had	sought	a	more	robust	understanding	of	this	obligation	so	that	the	state	might
take	affirmative	measures	to	ensure	that	the	citizenry	remained	suitably	Islamic.
Secularists	preferred	a	far	less	constricting	understanding.	A	general	construction
has	 seemed	 to	 develop	 that	 leans	 heavily	 in	 favor	 of	 the	 secularist	 position,
though	some	deference	has	been	given	to	the	Islamist	preference	in	certain	areas,
with	other	areas	remaining	in	active	contestation.
It	 is	 abundantly	 clear,	 for	 example,	 that	 the	 state’s	 obligation	 to	 “sustain”

Islam	 does	 not	 generally	 extend	 to	 the	 creation	 of	 public	morals	 police.	 Such
morals	 police	 have	 appeared	 in	 Iraq	 from	 time	 to	 time	 since	 constitutional
ratification,	 inevitably	 associated	 with	 militias,	 including	 the	 Sadrists,	 and
located	in	areas	where	the	government	had	lost	control	of	 the	cities.49	Maliki’s
astounding	 victory	 over	 the	 Sadrists	 just	 months	 after	 he	 managed	 to	 retake
Basra	 from	 them	 demonstrates	 the	 extent	 to	 which	 public	morals	 police	 were
resented	 rather	 than	 welcomed	 in	 Shi’i	 areas.	 In	 fact,	 in	 some	 ways,	 the
provincial	 elections	 of	 2009	 not	 only	 settled	 the	 matter	 of	 federalism	 rather
definitively	but	also,	 in	a	 less	discussed	fashion,	settled	 the	question	of	morals
policing.
This	 is	 because	 the	Sadrists	were	 in	 favor	of	 local	morals	 policing	but	 very

much	against	Shi’i	region	formation	urged	by	ISCI.	Thus,	it	would	be	possible
for	a	population	that	considered	their	type	of	public	morals	policing	salutary	but
regarded	the	formation	of	regions	negatively	to	have	favored	them	over	Maliki’s
State	of	Law	Coalition	and	ISCI.	Yet	Maliki	won	in	large	numbers.



As	with	the	question	of	region	formation	for	ISCI,	the	Sadrists	understood	the
electoral	 consequences.	 After	 this	 devastating	 loss	 and	 a	 rather	 embarrassing
intra-Shi’i	armed	skirmish	between	the	Mahdi	Army	and	the	ISCI-affiliated	Badr
Organization	in	Najaf,	it	seemed	rather	obvious	that	either	the	Sadrist	movement
was	to	devolve	 into	an	unpopular	and	deeply	resented	criminal	enterprise,	or	 it
had	to	change	its	approach	to	regain	popular	appeal.	Sadr	wisely	chose	the	latter,
ordering	 the	Mahdi	 Army	 to	 observe	 a	 cease-fire.	 The	militia	 scaled	 back	 its
activities	sharply,	focusing	instead	on	a	social	services	wing.50	So	restructured,
the	movement	has	managed	to	do	reasonably	well	in	recent	elections,	composing
the	 largest	 element	 within	 the	 remnants	 of	 the	 UIA,	 making	 it	 far	 more
influential	than	either	ISCI	or	Fadhila	in	the	legislature	after	the	second	Council
of	Representatives	election	in	2010.
The	preference	not	to	involve	the	state	in	matters	of	morals	policing	was	not

limited	to	the	Shi’a.	The	general	success	of	the	United	States	in	peeling	Sunnis
away	from	Al	Qaeda	demonstrates	 the	same	distaste	for	morals	policing	 in	 the
Sunni	 areas,	where	Al	Qaeda	was	 routinely	blamed	 for	 all	 kinds	of	 unpopular
extremism	of	 the	moral	policing	variety.51	Of	course,	 there	was	never	any	 real
possibility	 that	 the	 Kurds	 would	 favor	 Islamic	 morals	 police	 given	 their
generally	secular	outlook.
Yet	there	may	well	be	limits	to	the	extent	to	which	the	Islamist	elements	are

willing	to	abandon	morals	policing.	While	the	notion	of	the	state	forcing	women
to	 wear	 headscarves,	 or	 investigating	 couples	 walking	 in	 a	 park	 to	 determine
whether	 they	 are	 married,	 has	 dropped	 from	 the	 Islamist	 legislative	 agenda
because	 it	 is	 so	 deeply	 unpopular,	 the	 policing	 of	 particularly	 despised	 and
persecuted	groups	remains	an	area	of	active	political	debate.	The	most	obvious
case	 relates	 to	 the	 policing	 of	 homosexuals	 and	 those	 perceived	 as	 reflecting
homosexual	tendencies.
Where	alcohol,	monetary	interest,	and	women	without	headscarves	might	well

be	 tolerated	 in	 Iraq,	 homosexuality	 is	 decidedly	 not.	 Consensual	 same-sex
sodomy	 is	 not	 in	 fact	 illegal,52	 but	 private	 acts	 of	 violence	 committed	 against
homosexuals	are	routine,	and	Iraq	has	shown	no	inclination	 to	 investigate	such
abuses.53	 No	 secularist	 politician	 dares	 to	 challenge	 these	 strictures	 given	 the
futility	of	the	exercise	and	the	almost	certain	disastrous	electoral	consequences.
Consequently,	 debates	 over	 morals	 policing	 of	 homosexuals	 never	 reach	 the
level	of	debates	over	gay	rights,	which	remain	firmly	off	the	political	agenda,	but
rather	 end	 up	 being	 framed	 in	 the	 form	 of	 surrogate	 disputes	 respecting	 the
conduct	of	young	men	who	appear	insufficiently	masculine.
Hence,	in	the	spring	of	2012,	disturbing	reports	arose	about	killings	by	private



individuals	 of	 groups	 of	 young	men	 known	 as	 “emos.”	 The	 alleged	 gruesome
killings,	 which	 at	 times	 took	 the	 form	 of	 cinder	 blocks	 being	 dropped	 on	 the
victims’	 heads,	 were	 directed	 at	 those	 individuals	 with	 excessively	 stylish
haircuts	 who	 wore	 tight	 pants,	 accessorized	 extensively,	 and	 were	 otherwise
effeminate	 in	 their	 character.54	 Though	 there	 are	 often	 other	 bizarre	 rumors
respecting	emos,	including	devil	worship	and	the	mutual	sucking	of	blood	from
the	wrists	of	 compatriots,	 it	 is	very	difficult	 to	 read	 these	descriptions	and	not
conclude	 that	 much	 of	 the	 alleged	 violence	 was	 perpetrated	 in	 the	 belief	 that
these	men	were	in	fact	homosexuals.
The	 Interior	 Ministry	 has	 insisted	 that	 these	 killings	 never	 took	 place.

Specifically,	 it	 steadfastly	maintains	 that	 no	 individual	was	 ever	murdered	 for
being	 an	 emo	 even	 if	 someone	who	 happened	 to	 be	 one	was	 killed	 for	 other
reasons	on	Baghdad’s	violent	streets.	Whether	this	conclusion	is	warranted,	and
at	 the	very	 least	 the	denial	 seemed	premature	when	 issued	only	 days	 after	 the
stories	surfaced,	the	fear	that	it	has	produced	among	Baghdad’s	youth,	and	their
parents,	has	been	decisively	real.
In	 any	 event,	 regardless	 of	whether	 these	killings	did	 take	place,	 the	 “emo”

phenomenon	did	provoke	a	genuine	debate	over	the	propriety	of	morals	policing
in	 this	 context.	 No	 political	 group	 defended	 the	 randomized,	 private	 acts	 of
violence	 that	 allegedly	 had	 been	 directed	 against	 emos.	 Yet	 leading	 Sadrist
parliamentarians	 did	 come	 out	 quite	 clearly	 against	 the	 emos	 more	 generally,
suggesting	 that	 their	 effeminate	 mannerisms	 are	 an	 affront	 to	 the	 society’s
Islamic	values,	and	that	it	would	be	acceptable	to	arrest	them	and	punish	them,
through	flogging	or	imprisonment,	for	their	deviant	conduct.55
The	 balance	 of	 Iraq’s	 political	 and	 social	 forces	 seemed	 aligned	 against	 the

Sadrists	 on	 the	 point.	 The	 Interior	 Ministry	 indicated	 that	 the	 exercise	 of
personal	 freedoms,	 including	 the	 ability	 to	 dress	 and	 conduct	 oneself	 in	 an
unusual	 fashion,	 is	 respected	by	 the	police.	 (This	seems	hard	 to	 reconcile	with
the	widespread	reports	of	police	harassment,	but	 it	 is	 the	stated	position	of	 the
ministry.)56	The	Council	of	Representatives	called	 for	an	 investigation	 into	 the
gruesome	acts.57	Even	Najaf	made	abundantly	clear,	 through	a	 fatwa	 issued	by
Grand	Ayatollah	Bashir	al-Najafi,	that	it	considers	the	killing	of	emos	a	sin,	and
that	“advice”	and	“guidance”	are	 the	means	 to	deal	with	youth	who	engage	 in
emo-like	conduct,	to	correct	their	allegedly	wayward	ways.58	Such	a	developing
consensus	is	encouraging,	relative	to	the	alternative.
At	 the	 same	 time,	 despite	 the	 broad	 turn	 away	 from	 morals	 policing,	 it	 is

apparent	 that	 the	 UIA	 does	 care	 deeply	 about	 promoting	 Islamic	 values	 and
using	the	state	to	protect	such	values	in	other	ways.	In	this	more	limited	sense,	it



has	 been	 modestly	 successful,	 in	 a	 manner	 that	 does	 not	 appear	 to	 threaten
secular	 interests,	 thereby	 earning	 secular	 acceptance.	 For	 example,	 Shi’i
Islamists	 have	 introduced,	 over	 Sunni	 objection,	 legislation	 for	 the	 public
funding	 of	 a	 religious	 institution	 referred	 to	 as	 the	 College	 of	 Imam	Kadhum
(Peace	 Be	 Upon	 Him)	 for	 the	 Islamic	 Sciences.59	 It	 is	 connected	 not	 to	 the
secular	 and	national	Ministry	of	Higher	Education	but	 rather	 to	 the	 religiously
based	Shi’i	waqf,	and	 is	dedicated	 to	 the	study	of	 Islamic	sciences	 in	 the	Shi’i
tradition.60	 Technically,	 the	 school	 is	 open	 to	 all	 Iraqi	Muslims,	 but	 given	 its
mission	and	administrative	control,	 in	all	 likelihood	 it	 is	 to	be	attended	almost
exclusively	by	Shi’is.	This	is	a	noteworthy	extension	of	state	support	for	broad
religious	activity,	and	the	fact	that	it	was	moved	through	over	Sunni	objection61
demonstrates	the	deep	level	of	commitment	toward	such	ventures	on	the	part	of
Iraq’s	 Shi’a.	 It	 is	 ordinary	 lawmaking;	 the	 legislation	 does	 not	 come	 near	 to
bearing	the	influence	of	a	“super-statute.”	However,	it	is	a	form	of	construction
of	 the	 constitutional	 obligation	 to	 “sustain”	 Islamic	 identity.	 That	 is	 to	 say,
Islamic	 universities	 are	 very	much	 part	 of	 this	 state	 obligation	 as	 it	 has	 been
constructed,	while	militias	enforcing	their	own	views	of	shari’a	are	very	much
not	part	of	it.
Shi’i	Islamists	have	also	sought	to	introduce	other	measures	to	sustain	Islamic

identity.	 The	 Sadrists,62	 for	 example,	 demanded	 successfully	 the	 insertion	 of
provisions	in	the	Military	Service	and	Pensions	Law	that	make	clear	that	military
orders	 cannot	 be	 issued	 if	 they	 conflict	with	 the	 “rulings	 of	 the	 shari’a”—for
example,	an	order	for	a	man	to	shave	his	beard.63	Significantly,	this	exemption	is
not	 related	 to	 religious	 freedom	 generally,	 as	 it	 relates	 only	 to	 violations	 of
shari’a,	not	violations	of	the	practice	of	any	other	religion.	Nor	is	it	legislating
the	existing	constitutional	standard	of	repugnancy,	as	the	basis	for	the	exemption
(conflict	with	any	ruling	of	shari’a)	is	considerably	broader	than	that	afforded	by
repugnancy.	The	justification	for	this	may	therefore	be	located	at	least	in	part	in
the	role	of	the	state	to	sustain	the	Islamic	identity	of	its	Muslim	citizens.
Thus,	 the	 constructions	 to	 date	 of	 the	 state’s	 obligation	 to	 “sustain”	 Islamic

identity	are	on	balance	modest	enough	to	earn	secular	acquiescence,	but	not	so
meaningless	 as	 to	 be	 dismissed	 by	 Islamists	 as	 insufficient.	 There	 can	 be	 no
doubt	 that	 over	 time	 each	 side	 will	 seek	 to	 frame	 its	 religious	 demands	 in
constitutional	terms	to	seek	a	greater	or	 lesser	role	for	 the	state	 in	“sustaining”
Islamic	identity.	At	the	same	time,	there	can	also	be	no	doubt	that	the	framework
text	provides	ample	space	for	all	significant	existing	factions	to	do	that	without
either	exceeding	constitutional	boundaries	or	betraying	their	own	core	visions	of
the	state.



The	relationship	of	the	personal	status	code	to	the	Shari’a
All	the	above	notwithstanding,	it	should	still	come	as	a	considerable	surprise	that
the	 demand	 for	 a	 more	 shari’a-based	 law	 of	 personal	 status	 has	 followed
something	 of	 a	 similar	 path,	 such	 that	 the	 law	 remains	 precisely	 as	 it	 was	 in
Saddamist	 Iraq.	 Comparative	 models	 might	 suggest	 that	 repugnancy	 was	 not
likely	 to	be	 terribly	 important	as	a	constraint	on	state	 legislation,	 regardless	of
what	the	drafters	may	have	expected,	for	a	combination	of	reasons	ranging	from
material	necessity	to	secular	predisposition	of	judges.	However,	from	Algeria	to
Sudan	to	Pakistan,	it	is	not	at	all	unusual	for	Islamist	movements	to	seek	to	roll
back	progressive	 elements	 of	 personal	 status	 laws	 in	Muslim	 states.64	That	 no
comparable	effort	was	undertaken	in	Iraq	by	its	ascendant	Shi’i	Islamist	 forces,
particularly	 given	 the	well-documented	 and	 long-standing	UIA	 obsession	with
personal	 status,	 is	 something	 that	 should	 strike	 any	 observer	 of	 Iraqi	 law	 and
politics	as	worthy	of	note.
To	reiterate	the	conclusions	from	chapter	3,	Article	41	conferred	on	Iraqis	the

“freedom”	to	live	by	their	own	rules	of	personal	status.	The	UIA	had	sought	to
define	this	freedom	as	limited	to	an	ability	to	choose	to	live	by	the	established
rules	of	one’s	sect	and	religion.	In	this	it	was	resisted	by	secularists	who	objected
to	 the	Islamization	of	personal	 status	 law	beyond	 the	 level	 already	 reflected	 in
the	law,	and	Sunni	nationalists	who	objected	to	different	legal	obligations	being
imposed	 on	 different	 members	 of	 the	 Iraqi	 population.	 Some	 deference	 was
given	to	the	Kurdish	and	Sunni	demands,	such	that	the	article	gives	“freedom”	to
Iraqis	to	live	by	rules	of	personal	status	according	to	not	only	their	religion	and
sect	but	also	their	belief	and	choice,	and	the	matter	was	to	be	organized	by	law.
This	effectively	left	the	national	legislature	to	determine	the	extent	to	which	the
“freedom”	of	an	individual	to	live	by	a	personal	status	law	of	his	or	her	religion,
sect,	 belief,	 or	 choice	would	 be	 realized.	Any	 other	 reading	 of	 the	 framework
text	would	be	one	that	permitted	each	person	to	create	a	law	of	his	or	her	own	in
the	area	of	personal	status,	which	 is	of	course	 too	preposterous	 to	be	seriously
contemplated.
The	 Federal	 Supreme	 Court	 has	 confirmed	 this	 almost	 inevitable

interpretation	 in	 Decision	 59	 of	 2011,	 effectively	 inviting	 the	 Council	 of
Representatives	 to	 act	 and	 refusing	 to	 interpret	 Article	 41	 in	 the	 absence	 of
legislative	 action.65	 In	 that	 case,	 a	 woman	 was	 seeking	 to	 confirm	 a	 divorce
undertaken	by	an	agent,	which	appears	to	be	prohibited	by	Article	24(2)	of	the
Law	of	Personal	Status.66	She	claimed	that	the	prohibition	of	divorce	by	agency
was	 not	 in	 accordance	with	 Shi’i	 rules,	 and	 that	 as	 such	 it	was	 a	 violation	 of
Article	41	of	the	Iraq	Constitution,	which	gives	to	all	people	the	right	to	live	by



their	 own	 rules	 of	 personal	 status.	 She	 asked	 that	 the	 language	 prohibiting
divorce	by	agency	be	struck.	The	court	held	in	relevant	part	as	follows:
The	Federal	Supreme	Court	holds	that	the	subject	of	the	litigation	requires	extensive,	specialized	study	in
the	 opinions	 of	 all	 of	 the	 Islamic	 schools	 in	 the	 process	 of	 enacting	 legislation	 for	 personal	 status	 in
accordance	with	Article	41	of	the	Constitution.	.	.	.	This	is	so	that	there	is	a	text	for	all	Iraqis	in	light	of
their	differences	in	their	Islamic	groups,	so	that	the	removal	of	the	requested	passage	does	not	exceed	or
contradict	what	the	various	opinions	on	the	matter	have	agreed	upon	or	whatever	is	reconciled	between
them.	Based	on	all	of	the	foregoing,	the	claim	of	the	litigant	to	remove	the	text	.	.	.	from	Article	24(2)	of
the	Law	of	 Personal	 Status	must	 be	 in	 accordance	with	 the	mechanism	 described	 above	 and	with	 the
approval	of	the	legislative	branch	in	this.67

In	 sum,	 the	 court	 deferred	 the	 matter	 for	 legislative	 resolution,	 refusing	 to
engage	in	any	review	of	Article	41	at	all	pending	an	exhaustive	and	specialized
legislative	review	and	reenactment	in	the	area.
No	personal	 status	 legislation	has	been	enacted,	or	even	seriously	advanced.

The	factions	that	once	comprised	the	UIA	as	a	whole,	and	ISCI	and	the	Sadrists
in	 particular,	 in	 theory	 remain	 interested	 in	 repealing	 personal	 status	 for	 the
devout	 who	 wish	 to	 follow	 the	 rules	 of	 their	 sect	 exclusively.	 Yet	 there	 is
significant	hesitation	 to	do	very	much	about	 this.	Neither	ISCI	nor	 the	Sadrists
wish	 to	 advance	 a	 potentially	 controversial	 legislative	 agenda	 after	 having
suffered	 electoral	 setbacks,	 and	 this	 agenda	 in	 particular	 seems	 quite	 fraught
with	 risk.	After	 all,	 the	 general	 Iraqi	 public,	 Shi’i	 and	 Sunni,	 has	 not	 seemed
enthused	 about	 legal	 Islamization	 on	 any	 number	 of	 fronts.	 Their	 attention
instead	 tends	 to	be	elsewhere,	 focused	on	 the	government’s	 inability	 to	deliver
basic	services	such	as	electricity	 (leading	 to	 riots	 in	Basra	 in	a	manner	 that	no
discussion	 on	 family	 law	 ever	 could)68	 and	 on	 lavish	 legislative	 salaries	 and
concomitant	legislative	ineffectiveness.69	To	the	extent	 the	public	does	concern
itself	with	political	matters,	it	focuses	on	highly	charged	issues	such	as	Kirkuk.
Islamized	family	law	is	simply	not	of	major	importance	to	most	Iraqi	voters.
Najaf,	likewise	attuned	to	the	popular	will	and	eager	to	remain	relevant	to	the

Shi’i	population,	has	done	little	to	advance	the	agenda	in	the	manner	in	which	it
had,	 with	 some	 force,	 at	 earlier	 times.	 There	 is	 no	 question	 that	 a	 further
Islamization	of	personal	 status	 law	would	be	divisive	 in	 a	manner	 that	 current
campaigns	against	genocidal	attacks	on	the	Christian	community	and	corruption
are	not.	Thus,	in	light	of	relative	UIA	and	juristic	indifference,	the	constitution’s
provisions	have	been	constructed	in	a	manner	that	provides	no	change	as	to	the
law	 of	 personal	 status.	 This	 is	 not	 only	 a	 vindication	 for	 the	 secular	 forces
among	Kurds,	Sunnis,	and	Americans	alike	but	also	something	of	a	victory	for
nationalists	 who	 sought	 the	 continuation	 of	 a	 single,	 uniform	 law	 to	 apply
throughout	the	country.70



To	 be	 sure,	 the	 construction	 reached	 here	 as	 it	 concerns	 Article	 41	 is
somewhat	controversial.	Some	might	maintain	that	whatever	that	article	means,
and	however	 flexible	 its	 framework	 language,	 it	 could	not	possibly	be	used	 to
justify	a	total	abandonment	of	the	principle	of	Iraqis	to	live	by	their	own	sect’s
rules.	 The	 text	 requires	 the	 recognition	 of	 some	 levels	 of	 personal	 status
freedom,	after	all,	and	the	legislature	seems	obligated	by	the	text	to	grant	it.
Still,	 it	 is	 not	 unreasonable	 for	 any	 political	 institution	 to	 conclude,	 as	 the

legislature	 apparently	 has,	 that	 the	Law	of	Personal	Status	already	 necessarily
gives	 the	 vast	 majority	 of	 Iraqis	 sufficient	 freedom	 to	 live	 up	 to	 “their
obligations	 of	 personal	 status	 according	 to	 their	 religions,	 sects,	 beliefs	 and
choices,”	 as	 Article	 41	 requires.	 It	 goes	 without	 saying	 that	 this	 was	 not	 the
position	of	some	of	the	drafters,	who	were	animated	by	Bahr	ul	Ulum’s	historic
demands	that	neither	Shi’i	be	subject	to	Sunni	rules,	nor	Sunni	to	Shi’i	rules.	Yet
the	drafters	left	the	matter	for	legislative	determination,	and	a	strong	case	could
be	made	 that	Sunni	and	Shi’i	 rules	are	 sufficiently	 similar	 so	as	not	 to	 require
any	necessary	deviation	from	the	Law	of	Personal	Status	as	it	exists.	While	the
code	does	not	adopt	substantive	shari’a	rules	for	any	given	sect,	it	also	does	not
reflect	every	single	one	of	 the	“beliefs	and	choices”	of	large	numbers	of	Iraqis
either.	The	point	 is	substantial	confluence,	and	this	position	could	plausibly	be
maintained	for	Sunni	and	Shi’i	alike,	as	well	as	for	secular	and	religious	alike.
The	secularist	after	all	often	gets	the	benefit	of	the	more	progressive	sect	in	the
law	 and	 in	 some	 cases	 the	 legal	 rules	 are	 more	 progressive	 than	 any	 sect.
Conversely,	 the	 religious	 person	 finds	 the	 law	 in	 substantial	 if	 not	 entire
conformity	with	the	shari’a.	This	is	reinforced	by	the	fact	that	inasmuch	as	rules
of	inheritance	are	concerned,	the	Law	of	Personal	Status	does	largely	refer	to	the
sect	 of	 the	decedent,	 thereby	 realizing	 substantial	 freedom	 to	 live	 by	 sectarian
rules	 in	 this	 respect.71	 A	 political	 consensus	 can	 be	 built	 on	 such	 a	 perfectly
plausible	construction.
Second,	 that	 the	vast	majority	of	 Iraqis	already	have	sufficient	 freedom	 in	a

generally	uniform	law	does	not	mean	that	all	Iraqis	do,	meaning	that	Article	41’s
freedom	remains	a	potentially	meaningful	one.	The	article	could	be	constructed
in	a	manner	designed	to	ensure	that	religious	minorities	be	given	an	opportunity
to	opt	out	of	 the	Law	of	 Personal	 Status.	Hence,	 the	 freedom	of	Christians	 to
follow	 their	 own	 rules	 of	 personal	 status	 based	 on	 “religion,	 sect,	 belief	 and
choice”	 is	 not	 well	 recognized	 in	 the	 current	 shari’a-driven	 Law	 of	 Personal
Status.	As	a	result,	the	Christian	community,	acting	through	its	own	endowment
council,	did	 propose	 a	 draft	 law	 to	 handle	 matters	 of	 personal	 status	 for	 the
Christian	population.	That	draft	specifically	invoked	Article	41	as	the	justifying



reason	for	its	creation.72
Thus,	 the	 political	 constructions	 being	 developed	 for	 Article	 41	 seem

relatively	clear,	 if	 in	 their	 infancy.	Some	groups	 that	 find	 the	Law	of	Personal
Status	unsatisfactory	are	drafting	legislation	that	seems	to	accord	with	their	own
religious	values.	This	would	be	true	of	the	Christian	community.	It	might	well	be
true	of	other	religious	minorities	as	well,	and	there	is	no	reason	to	suppose	that
such	 proposals	 would	 not	 be	 well	 received	 in	 the	 Council	 of	 Representatives
given	 the	broad	divergence	of	 the	 religious	minorities’	 family	 law	norms	 from
those	 of	 the	Muslim	majority.	 Family	 laws	 of	 this	 sort	 are	 unlikely	 to	 offend
Islamists	(who	have	no	interest	 in	applying	shari’a	personal	status	 law	to	non-
Muslims),	 secularists	 (who	 tend	 to	 favor	 the	 extension	 of	 rights	 to	 religious
minorities),	or	nationalists	(who	are	unlikely	to	be	concerned	with	such	limited
exemptions	from	the	principles	of	uniformity).
In	sum,	Article	41	creates	a	consensual	legislative	mechanism	 through	which

various	groups	may	seek	a	greater	degree	of	autonomy	as	concerns	family	law,
based	 on	 their	 own	 “religions,	 sects,	 beliefs	 or	 choices,”	 with	 the	 ultimate
decision	left	to	a	legislature.	Competing	groups	then	present	their	own	case	for
partial	or	full	exemption	from	the	 legislature,	and	the	outcome	of	 the	proposed
legislation	 in	 the	 process	 of	 ordinary	 lawmaking	 would	 itself	 be	 a	 form	 of
constitutional	 construction	 on	 the	 framework	 of	 Article	 41.	 To	 date,	 the	 only
seriously	considered	exemptions	are	for	small	and	insular	minority	communities.
This	 is	 not	 without	 precedent.	 Prominent	 religious	 figures	 and	 institutions	 in
various	Western	nations,	among	them	the	United	Kingdom73	and	Canada,74	have
raised	the	possibility	of	similar	dispensations	to	religious	minorities,	particularly
with	 reference	 to	 the	Muslim	population.	As	 it	 is	currently	 developing,	Article
41	may	yet	amount	to	little	more	than	another	entry	into	that	debate,	largely	on
the	side	of	family	law	autonomy	broader	than	many	Western	states	seem	willing
to	afford	their	growing	Muslim	populations.

Secularization	through	rights	and	freedoms:	Part	2	of	the	Iraq	Constitution
Chapter	3	made	brief	reference	to	the	fact	that	the	standard	panoply	of	rights	and
freedoms	in	part	2	of	 the	Iraq	Constitution	lay	in	some	tension	with	 traditional
conceptions	of	the	shari’a	in	particular,	limited,	and	discrete	contexts.	We	have
seen	that	the	Islamic	provisions	of	Article	2,	and	other	provisions	relating	to	the
role	of	Islam	in	the	state,	did	not	lead	to	any	sort	of	wide-scale	Islamization	of
the	 state’s	 legal	 architecture.	 The	 question	 remains	 whether	 the	 judiciary	 will
seek	 to	 secularize	 the	 state	 even	 further	 through	 liberal	 use	 of	 the	 rights	 and
freedoms	 set	 forth	 in	 part	 2	 of	 the	 constitution,	 to	 the	 derogation	 of	 the



constitution’s	Islamic	provisions.
In	many	ways,	 the	 treatment	 of	 apostasy	 provides	 a	 perfect	 venue	 to	 assess

this.	Where	 the	 shari’a	 is	 generally	 understood	 to	 ban	 conversion	 from	 Islam,
and	indeed	Iraq’s	judiciary	had	refused	to	recognize	such	conversions	even	in	the
absence	of	law	on	the	subject,	the	constitution’s	provisions	recognize	a	broad	set
of	rights	to	freedom	of	conscience	and	belief.	The	constitution	does	not	suggest
any	limitation	on	these	rights	as	they	pertain	to	Muslims	seeking	to	convert.	This
is	 because	 “apostasy	 laws”	 were	 broadly	 associated	 with	 extremist	 Sunni
movements	who	routinely	referred	to	the	Shi’a	as	apostates	and	“rejecters.”
Thus,	apostasy	is	an	act	traditionally	prohibited	by	the	shari’a	and	historically

deeply	reviled	in	Iraq’s	political	and	legal	culture,	yet	it	is	also	an	act	that	would
seem	to	fall	within	the	constitutional	parameters	of	religious	freedom	and	indeed
would	 internationally	 be	 considered	 an	 essential	 component	 of	 that	 freedom.
Iraq’s	 judiciary	 could	 therefore	 use	 the	 constitutional	 provisions	 to	 permit
conversions	 from	 Islam,	 or	 it	 could	 read	 the	 freedoms	 to	 be	 limited	 quite
substantially	 by	 the	 simultaneous	 recognition	 afforded	 to	 Islam	 in	 the
constitution—as	 law	 of	 the	 state,	 as	 source	 of	 legislation,	 as	 constraint	 on
legislation,	 and	perhaps	 above	 all,	 as	 a	 belief	 system	 to	 be	 “sustained”	 by	 the
state.
It	is	abundantly	clear	that	outside	Kurdistan,	courts	continue	to	deny	the	right

to	 convert	 away	 from	 Islam,	 even	 as	 to	 those	 individuals	 who	 did	 not	 freely
convert	in	the	first	place.	Hence	at	the	end	of	2005,	the	father	of	a	sixteen-year-
old	 Iraqi	Christian	 converted	 to	 Islam;	 in	 so	 doing,	 his	 son,	 still	 a	minor,	was
forcibly	converted	as	well.	Immediately	upon	reaching	majority,	the	son	sought
to	register	himself	a	Christian	once	again,	and	yet	was	denied	the	opportunity	to
do	so	by	 the	Court	of	Cassation	 in	a	decision	 issued	at	 the	end	of	2008.75	The
court	offered	no	constitutional	analysis	of	any	kind,	and	instead	merely	referred
to	its	earlier	Saddam-era	case	law	on	the	subject,	discussed	in	chapter	3,	which
was	 built	 on	 quite	 similar	 facts.	Yet	 of	 course	 this	 is	 case	 law	 that	 developed
before	 the	 ratification	 of	 the	 current	 constitution,	 with	 its	 robust	 provisions
respecting	religious	freedom.	While	Iraq’s	1970	interim	constitution	in	effect	at
the	time	also	made	reference	to	religious	freedom,	the	country	was	being	ruled
by	 a	 totalitarian	 dictator,	 and	 it	 was	 hard	 to	 take	 seriously	 the	 notion	 of	 a
constitution	constraining	any	state	action.76	Surely	the	question	of	the	continued
validity	of	these	decisions	in	the	post-Saddam	environment	deserved	an	answer,
if	 not	 from	 the	Court	 of	Cassation,	 then	 from	 the	 tribunal	 empowered	 to	 deal
with	constitutional	questions,	the	Federal	Supreme	Court.
To	date,	 the	Federal	Supreme	Court	has	not	addressed	the	question.	There	is



simply	no	information	available	that	would	explain	why	the	individual	from	the
2008	case,	who	ended	up	appearing	before	the	Court	of	Cassation	three	separate
times	in	 three	failed	attempts	 to	revert	 to	his	original	religion	of	Christianity,77
has	 not	 had	 his	 demand	 reviewed	 by	 the	 Federal	 Supreme	 Court	 on
constitutional	grounds.	Certainly,	though,	it	can	be	said	that	the	Federal	Supreme
Court	would	probably	prefer	not	to	have	to	rule	on	the	issue.	If	it	were	to	reverse
the	Cassation	Court’s	ruling,	it	would	risk	the	wrath	of	powerful	Islamist	groups
and	 Najaf	 for	 taking	 a	 radical	 step	 in	 favor	 of	 secularizing	 the	 state	 from	 its
historic	past.	If	it	upheld	the	ruling,	it	would	thereby	obliterate	the	very	idea	of
religious	 freedom	 for	 those	 forcibly	 converted	 by	 their	 parents	 to	 Islam	 as
minors,	 and	 almost	 certainly	 earn	 broad	 international	 condemnation.	 Neither
seems	particularly	 appealing	 to	 a	new	 judicial	 tribunal	 still	 seeking	 to	develop
and	 enhance	 its	 social	 and	 political	 standing.	Hence	 the	 case	 law	 remains	 the
same	as	 it	has	always	been,	but	no	constitutional	 justification	has	been	offered
for	it.
The	same	result	did	not	hold,	however,	in	far	more	secular	Kurdistan.	A	2004

case	before	 the	Kurdistan	Court	of	Cassation	 involved	a	Christian	child	whose
parents	 had	 separated.	 The	 father	 remained	 Christian	 and	 had	 custody	 of	 his
child,	 and	 they	 resided	 in	 the	 Kurdistan	 Region,	 which	 as	 noted	 in	 chapter	 2
retained	 a	 judicial	 system	entirely	 independent	 of	 that	 of	 the	 rest	 of	 Iraq	 from
1991	until	the	end	of	the	Saddam	era	in	2003.	The	mother	converted	to	Islam	in
a	court	in	the	non-Kurdistan-controlled	city	of	Mosul	in	1992.	The	issue	before
the	court	was	whether	the	child	could	register	as	a	Christian	upon	becoming	an
adult	despite	his	mother’s	conversion.	The	lower	court	had	indicated,	as	the	Iraqi
courts	 had	 outside	 Kurdistan,	 that	 the	 child	 was	 now	 a	 Muslim	 and	 no
conversion	was	possible.
Issuing	its	decision,	ironically,	on	Christmas,	the	Kurdistan	Court	of	Cassation

reversed	on	three	grounds.78	The	first	had	to	do	with	the	fact	that	the	registration
of	the	mother’s	change	of	religion	occurred	outside	Kurdistan	at	a	time	when	the
child	had	no	relationship	to	or	even	contact	with	her.	In	these	circumstances,	he
could	 not	 be	 regarded	 as	 a	 Muslim	 who,	 by	 wanting	 to	 retain	 his	 Christian
identity,	was	 an	 “apostate”	who	 had	 “rejected”	 Islam.	 The	 second	 reason	was
that	 the	 interim	 constitution,	 in	 effect	 at	 the	 time,	 granted	 a	 broad	 right	 of
religious	exercise	and	also	prevented	the	passing	of	any	law	that	conflicted	with
the	 rights	 and	 freedoms	 of	 Iraqis.	 Forcing	 this	 person	 to	 be	 registered	 as	 a
Muslim	violated	these	provisions.	The	interim	constitution	language,	of	course,
is	 substantially	 the	 same	 as	 that	 which	 exists	 in	 Iraq’s	 current,	 permanent
constitution.	 In	other	words,	 the	Kurdistan	Court	of	Cassation	chose	 to	do	 that



which	 the	 Iraqi	 Court	 of	 Cassation	 declined	 to	 do—namely,	 to	 invoke	 the
constitutional	question	and	to	suggest	that	preventing	an	adult	from	changing	his
religion	 was	 an	 unconstitutional	 interference	 with	 religious	 exercise.	 It	 was
secularizing	the	state	on	the	basis	of	constitutional	text.
Equally	remarkably,	as	a	third,	 independent	reason,	the	court	suggested	a	far

more	 liberal	 construction	 of	 the	 shari’a	 itself	 than	 any	 that	 more	 traditional
jurists,	including	very	much	those	of	Najaf,	would	accept.	Citing	a	verse	of	the
Qur’an	 which	 specifically	 declares	 that	 “there	 shall	 be	 no	 compulsion	 in
religion,”	the	court	indicated	that	to	compel	this	individual	to	be	a	Muslim	was
itself	contrary	to	Islam.	This	third	reason	is	not	an	invention	of	the	court	but	in
fact	a	particularly	favored	approach	among	increasing	numbers	of	contemporary
Muslims.	 Authorities	 favoring	 this	 position	 indicate	 that	 the	 Qur’an	 does	 not
criminalize	 apostasy,	 and	 that	 Prophetic	 example	 directed	 punishment	 only
against	those	who	had	committed	the	equivalent	of	treason	as	opposed	to	a	non-
hostile	 renunciation	 of	 faith.79	 It	 is	 fair	 to	 say,	 however,	 that	 such	 a	 modern
approach,	 congenial	 and	 plausible	 as	 it	 may	 be	 as	 an	 interpretation	 of	 sacred
Muslim	text,	stands	in	stark	tension	with	historic,	traditional	conceptions	of	 the
shari’a,	which	do	regard	the	rejection	of	Islam	as	capital	offense.80
It	is	also	unclear	how	far	the	Kurdistan	Court	of	Cassation	would	be	willing	to

advance	this	final	position.	After	all,	the	first	reason	for	reversal	appears	to	lie	in
some	tension	with	it,	and	the	court	does	not	even	attempt	to	manage	that	tension.
One	cannot	easily	maintain,	after	all,	that	the	apostasy	rules	were	not	intended	to
apply	 to	a	 situation	 in	which	a	child	has	no	contact	with	his	mother	when	she
converts,	and	simultaneously,	 that	 the	same	apostasy	 rules	as	developed	are	an
affront	to	sacred	text.
Yet	the	reasoning	is	still	noteworthy	in	that	it	reveals	a	willingness	on	the	part

of	the	more	secular-minded	Kurdistan	judges	to	engage	in	their	own	readings	of
sacred	text,	to	practice	ijithad,	as	it	were,	to	the	derogation	of	traditional,	juristic
authorities,	 in	 a	 manner	 that	 the	 broader	 Iraqi	 courts,	 ever	 aware	 of	 Najaf’s
influence	and	authority,	decidedly	do	not.
It	remains	an	open	question	whether	this	difference	in	approach	will	actually

develop	into	a	significant	constitutional	division.	It	is	fair	to	say,	however,	that	at
least	 for	 now,	 the	differences	 are	manageable,	 perhaps	because	 the	 ideological
predispositions	of	the	national	Iraqi	courts	as	they	concern	Islam	might	not	be	as
far	 from	those	of	 the	Kurdistan	courts	as	might	be	believed.	Even	 if	 it	has	not
described	a	person’s	right	to	convert	away	from	Islam	as	being	constitutionally
recognized,	 the	Federal	Supreme	Court	 has	 also	not	 ruled	 that	 the	 rejection	of
Islam	 must	 be	 prohibited	 because	 of	 the	 federal	 state’s	 obligation	 to	 sustain



Islamic	identity.	Rather,	it	is	avoiding	the	question.
Under	 such	 circumstances,	 where	 the	 differences	 might	 relate	 to	 political

influences	acting	on	the	court	more	than	anything	the	judges	might	 themselves
think,	 some	 sort	 of	 modest	 tension	 between	 the	 respective	 judiciaries	 of
Kurdistan	 and	 the	 balance	 of	 Iraq	 on	 the	 scope	 of	 constitutional	 rights	 and
freedoms	might	be	inevitable.	Yet	it	is	unlikely	that	the	Federal	Supreme	Court
will	insist	on	some	radically	different	vision	of	Islam	in	the	state	than	that	of	the
Kurdish	courts,	 and	demand	 that	 the	Kurdistan	Region	adhere	 to	 this	 radically
different	 vision.	More	 likely,	 the	 tension	will	 be	manageable	 and	 subtle,	 as	 it
currently	is	on	the	question	of	the	treatment	of	apostasy.

De-Baathification
As	has	been	described	in	chapter	3,	de-Baathification	split	 the	Sunnis	 from	the
Kurds	and	the	UIA	more	profoundly	than	anything	having	to	do	with	Islam	and
the	state.	Yet	even	during	the	constitutional	negotiations,	despite	the	significant
divisions,	 there	 was	 a	 determined	 march	 toward	 some	 form	 of	 sensible
resolution,	albeit	quite	late	in	the	process.	As	part	of	Article	135,	in	a	provision
inserted	long	after	the	negotiations	had	come	to	an	end,	the	UIA	and	the	Kurds
addressed	 in	 formal	 constitutional	 text	 the	 core	 complaints	 of	 the	 Sunnis	 by
adding	 a	 subsection	making	 clear	 that	 previous	Ba’ath	 Party	membership	was
not	 a	 per	 se	 reason	 for	 disparate	 treatment.	 This	 was	 not	 an	 insignificant
compromise	 given	 the	 earlier	 belief	 that	 as	 many	 Ba’ath	 members	 should	 be
expelled	from	government	ranks	as	possible,	with	their	positions	given	 to	more
congenial	citizens—if	for	no	other	reason	than	that	joining	such	a	despised	party
in	the	past,	even	out	of	opportunism,	was	shameless	and	worthy	of	sanction.
At	the	same	time,	the	UIA	and	its	constituency	were	deeply	concerned	about

the	possibilities	of	a	Ba’ath	resurgence,	given	the	uncanny	ability	of	the	Ba’ath
to	have	survived	numerous	setbacks	in	Iraqi	history	and	given	the	stylized	Shi’i
renditions	of	 their	own	history,	where	power	always	ends	up	being	taken	away
from	the	Shi’a	by	some	group	intent	on	perpetrating	forms	of	Shi’i	oppression.
They	were	thus	uncompromising	in	their	(at	times,	near	paranoid)	desire	to	root
out	Ba’athists	 that	 posed	 an	 existential	 threat	 to	 the	 state’s	 current	 governance
structures,	but	more	willing	to	tolerate	the	return	of	ex-Ba’athists	who	posed	no
such	threat.
For	 their	 part,	 Sunnis	 generally	 were	 willing	 to	 acquiesce	 to	 the	 broad

obliteration	of	the	Ba’ath	Party	and	to	regard	it	as	an	institution	of	the	past	that
had	no	role	 to	play	 in	contemporary	Iraqi	politics.	They	considered	 the	party	a
spent	force	and	not	one	that	could	be	resurrected	in	any	event.	Yet	because	they



regarded	Ba’athism	as	posing	no	serious	threat	to	the	state,	they	took	efforts	to
eradicate	it	as	thinly	disguised	efforts	to	marginalize	Sunnis.	Even	more	pressing
for	 the	 Sunni	 political	 forces,	 however,	 were	 the	 reinstatement	 of	 former
members	to	their	government	positions,	the	full	participation	of	former	members
in	 government,	 and	 the	 ability	 of	 former	 members	 to	 receive	 government
largesse.	 These	 matters	 stemmed	 from	 the	 work	 of	 the	 de-Baathification
Commission	blessed	by	Article	135,	not	the	obliteration	of	the	party,	as	none	of
the	individuals	seeking	to	rejoin	the	government	or	draw	a	government	pension
were	likely	to	claim	current	party	membership.
There	 was	 no	 easy	 way	 to	 bridge	 UIA	 fears	 of	 the	 Ba’ath	 as	 a	 clear	 and

present	danger	and	Sunni	dismissals	of	these	as	flights	of	fantasy.	Yet	something
approaching	 what	 might	 be	 dubbed	 an	 80%	 detailed,	 legislative	 solution	 was
possible	for	the	other	matters	that	arose	from	de-Baathfication.	This	would	be	a
solution	 that	 permitted	 broad	 numbers	 of	 former	 Ba’ath	members	 to	 return	 to
government	 positions,	 while	 leaving	 for	 future	 resolution	 the	 questions	 of
whether	there	were	closet	Ba’athists,	how	many	there	were,	and	how	great	their
threat	was	 to	 the	 state.	Such	 a	 solution	was	 reached	 in	 the	Accountability	 and
Justice	Law	of	2008,	no.	10	of	2008.
While	 bizarre	 criticisms	of	 the	 law	 as	 somehow	being	 an	 imposition	 on	 the

Sunni	 population	 have	 been	 made,	 in	 fact	 the	 reverse	 is	 true.81	 The	 law	 was
reached	through	broad	consensus	and	compromise	across	all	identitarian	groups.
As	drafted,	the	bill	was	largely	a	Sunni	legislative	product,	prepared	for	the	most
part	by	Salim	al-Jibouri	of	Tawafuq,	the	leading	Sunni	coalition	at	the	time,	and
Tawafuq	clearly	supported	the	measure.82	Even	the	Sunni	opponents	of	the	bill83

described	 it	 generally	 as	 an	 improvement	 over	 existing	 law.84	 Vice	 President
Hashimi	did	not	veto	it,	even	as	he	vetoed	other	legislation	of	far	less	import	to
Sunni	interests	than	that	of	de-Baathification.85	As	for	the	Shi’a,	the	UIA	lent	its
support	 to	 the	 bill	 as	 well,	 with	 the	 exception	 of	 the	 virulently	 anti-Baath
Sadrists,	 who	 had	 successfully	 disrupted	 debate	 over	 the	 law	 by	 pounding	 on
their	 desks	 with	 their	 fists.86	 The	 Kurds	 voted	 as	 a	 bloc	 in	 favor	 of	 the	 law,
finding	in	it	a	consensual	solution	to	a	festering	problem.
The	details	of	 the	Accountability	and	 Justice	Law	demonstrate	 the	extent	of

the	 concessions	made	 to	 accommodate	Sunni	 interests.	First,	 it	 permits	 former
Ba’ath	officials	 to	draw	pensions.	This	 is	no	small	matter,	as	 the	whole	notion
that	 the	original	de-Baathification	order	 issued	by	 the	United	States	caused	 the
insurgency	 depends	 on	 the	 assumption	 that	 hundreds	 of	well-armed	 and	well-
trained	 people	 were	 left	 without	 employment	 or	 a	 means	 to	 support
themselves.87	 To	 the	 extent	 that	 de-Baathification	 resulted	 in	 driving	 “fifty



thousand	 Ba’athists	 underground,”	 to	 quote	 a	 prominent	 US	 official,88
presumably	 because	 they	 had	 no	 other	 place	 to	 go,	 this	 problem	 was	 solved,
albeit	belatedly.
Furthermore,	 the	 law	plainly	 permits	 Ba’ath	members	 as	 high	 as	 the	 fourth

level	 of	 its	 multitiered	 membership	 system	 to	 return	 to	 their	 government
positions	 as	 a	 general	 matter,	 with	 several	 exceptions.89	 The	 first	 is	 that
employees	at	the	Presidency	Council,	the	Higher	Judicial	Council,	and	security-
related	 agencies	 and	ministries	 (which	 are	 defined	 with	 specificity	 in	 the	 law
itself)90	 could	 not	 be	 fourth	 level	 and	 return,	 but	 rather	 third	 level	 or	 lower.91
The	basis	for	this	exception	is	easy	enough	to	comprehend	given	the	UIA	fears
of	Ba’ath	 resurgence,	which	would	be	heightened	as	 concerned	 these	 security-
related	positions.	The	second	exception	is	that	persons	of	special	rank	(meaning
heads	of	directorates	or	above)	could	not	have	been	Ba’ath	members	at	all	if	they
enriched	 themselves	 by	 means	 of	 public	 coffers.92	 Other	 exceptions	 concern
individuals	 who	 remained	 members	 after	 the	 party	 was	 banned,93	 those	 who
were	 judicially	 found	 to	have	participated	 in	 crimes	against	 the	 Iraqi	people,94
and	 those	 who	 for	 some	 reason	 were	 not	 covered	 by	 the	 pension	 law,	 which
would	affect	only	that	relatively	small	number	of	government	workers	who	had
not	 been	 appointed	 to	 their	 positions	 but	 rather	 hired	 on	 a	 temporary	 basis.95
There	is	in	fact	very	little	that	is	difficult	to	understand	about	the	broad	scope	of
the	law,	set	forth	in	Article	6.	Its	terms	are	specific	and	easy	to	apply.
Furthermore,	 and	 equally	 important,	 the	 decisions	 of	 the	 De-Baathification

Commission	 (which	 the	Accountability	 and	 Justice	Law	 renamed	 the	National
High	Commission	for	Accountability	and	Justice)	concerning	which	individuals
to	 remove	 from	 their	posts	 are	 subject	 to	 judicial	 review	 under	 the	new	 law.96
This	 obviously	 limits	 UIA	 influence	 over	 the	 removal	 process	 even	 further,
because	the	UIA	does	not	control	the	judiciary.	Sunni	Islamist	Salim	al-Jibouri,
while	 expressing	 clear	 concerns	 about	 the	 law,	 emphasized	 many	 times	 the
importance	of	judicial	review,	and	its	potential	role	in	limiting	abuses.
Still,	 while	 this	 measure	 adequately	 addresses	 the	 question	 of	 former

members,	it	does	not	resolve	the	matter	of	dealing	with	current,	alleged	members
of	 the	 Ba’ath	 Party.	 Here	 there	was	 no	 progress	 of	 any	 kind.	 If	 anything,	 the
divisions	among	 the	 identitarian	communities	were	worse.	The	UIA	demanded
extensive	 authority	 to	 remove	 remnants	 of	 Ba’athism	wherever	 they	might	 be
found.	Hence	Article	3	of	the	law	describes	one	its	goals	as	the	prohibition	of	the
return	 of	 the	 Ba’ath	 “ideologically,	 administratively,	 politically	 and
experientially.”	 The	 breadth	 of	 this	 article	 demonstrates	 that	 the	 UIA	was	 not
interested	in	a	narrow	party	ban,	and	intended	to	construct	Article	7	of	the	Iraq



Constitution	 as	 broadly	 as	 possible	 to	 ensure	 that	 neither	 the	 Ba’ath	 nor	 any
party	substantially	resembling	it	could	return.	The	Sunni	leaders	were	unable	to
soften	this	language,	but	evidently	found	enough	in	the	law	they	could	support	to
accept	the	broad	ban.
Thus,	 Sunnis	 received	 broad	 and	 specific	 undertakings	 of	 reinstatement	 and

pension	availability,	a	broad	construction	of	the	requirement	set	forth	in	Article
135	of	 the	 constitution	 that	 former	party	membership	does	not	 in	 and	of	 itself
entail	 disparate	 treatment.	 The	 UIA,	 however,	 continued	 to	 insist	 on	 broad
language	preventing	Ba’ath	resurgence	to	construct	Article	7	of	the	constitution
expansively.
What	 all	 this	 means	 is	 that	 de-Baathification	 has	 receded	 in	 importance	 in

some	 ways,	 but	 retains	 considerable	 force	 in	 others.	 It	 remains	 particularly
relevant	where	Shi’i	fears	about	Ba’ath	infiltration	are	most	pronounced.	This	is
exemplified	by	the	bitter	debate	that	surrounded	the	disqualification	of	hundreds
of	potential	candidates	from	running	in	national	elections	held	in	March	of	2010
on	the	ground	that	they	were	Ba’athists,	or	at	least	that	their	ties	to	the	Ba’ath—
ideologically,	politically,	financially,	per	Article	3	of	the	de-Ba’athification	 law
—were	 too	close.	Chief	 among	 those	excluded	was	Saleh	Mutlaq.	There	 is	no
point	 in	 examining	 in	 any	 sort	 of	 detail	 the	 evidence	 against	 Mutlaq,	 or	 the
others	 banned,	 and	 it	 would	 be	 hard	 to	 do	 so	 in	 any	 event	 given	 the	 deeply
troublesome	opacity	of	the	process	that	led	to	the	determinations	against	them.97
Rather,	it	can	be	said	that	the	banning	of	more	than	five	hundred	candidates	for
political	office98	out	of	sixty-five	hundred	running	is	deeply	and	fundamentally
inimical	 to	 the	 very	 notion	 of	 democratic	 rule.	 That	 these	 candidates	 were
overwhelmingly	 running	 on	 slates	 likely	 to	 succeed	 in	 predominantly	 Sunni
areas	(even	if	the	banned	candidates	were	in	fact	more	often	Shi’i	than	Sunni)99

and	 that	 two	 major	 Sunni	 lawmakers	 and	 a	 sitting	 defense	 minister100	 were
included	 in	 the	ban	are	more	 troubling	 still.	To	 say	 the	 least,	 these	 restrictions
have	 done	 nothing	 to	 achieve	 any	 sense	 of	 reconciliation	 with	 the	 Sunni
population.
Given	 the	divisions	over	 the	matter	of	de-Baathification,	 and	 the	 continuing

emotional	 resonance	of	 the	 issue	within	 each	 identitarian	 community,	 even	 the
courts	 exercising	 judicial	 review	 could	 not	 resolve	 the	 matter	 effectively.	 A
special	 “Cassation	 Chamber”	 composed	 of	 the	 members	 of	 the	 Iraq	 Court	 of
Cassation	 initially	 decided	 to	 leave	 all	 names	 on	 the	 ballot	 and	 decide	 on	 the
question	of	 their	Ba’ath	 ties	 after	 the	 elections,	with	 respect	 to	 those	who	had
won,	 when	 more	 time	 was	 available.101	 Afterward,	 uncharacteristically
succumbing	 to	 executive	 interference	 after	 a	 visit	 by	 the	prime	minister	 to	 the



chief	 justice,	 the	 chamber	 reversed	 itself	 and	 approved	 most	 of	 the
disqualifications.102	 It	was	 only	months	 later,	when	media	 and	 public	 scrutiny
had	 died	 down	 and	 negotiations	 resumed	 in	 private	 over	 the	 matter,	 that
reconciliation	 proceeded	 slowly	 but	 deliberately.	 Ultimately,	 Mutlaq	 quietly
assumed	 the	 post	 of	 Maliki’s	 deputy	 when	 a	 government	 was	 formed	 nine
months	later,	and	this	particular	eruption	was	thereby	resolved.103
Still,	it	is	doubtful	that	this	is	the	last	time	that	de-Baathification	will	cause	a

crisis.	 In	 fact,	 the	 current	 broad	 lack	 of	 political	 reconciliation	 on	 de-
Baathification	 at	 the	 highest	 level	 is	well	 reflected	 in	 questions	 respecting	 the
legitimacy	 of	 the	 power	 of	 state	 institutions	 responsible	 for	 de-Baathification.
After	 passage	 of	 the	 Accountability	 and	 Justice	 Law,	 the	 Council	 of
Representatives	was	 unable	 to	muster	 any	 sort	 of	 agreement	 on	 the	 personnel
who	 should	 staff	 the	High	National	 High	 Commission	 for	Accountability	 and
Justice,	 the	 body	 charged	 with	 undertaking	 the	 de-Baathification	 efforts.	 The
result	was	that	the	existing	De-Baathification	Commission	adopted	the	functions
of	the	newly	created	institution	at	least	temporarily,	much	as	the	interim	Federal
Supreme	Court	continued	in	effect	after	the	constitution	was	ratified.
During	 the	 de-Baathification	 crisis	 of	 2010,	 Sunni	 opponents	 of	 de-

Baathification	 claimed	 that	 the	 commission	 had	 no	 authority	 because	 its
membership	had	never	been	voted	on	by	the	Council	of	Representatives.104	The
striking	fact	is	not	so	much	the	position	itself,	which	is	plausible,	as	that	it	was
raised	 solely	 about	 this	 political	 institution	 when	 in	 fact	 there	 are	 others,	 the
Federal	Supreme	Court	chief	among	them,	about	which	something	similar	might
be	said	with	more	force	yet	rarely	is.
The	 fact	 is	 that	 the	 Sunnis,	 along	with	 the	 Shi’a	 and	 the	Kurds,	 regard	 the

Federal	Supreme	Court	as	broadly	legitimate.	That	consensus	might,	and	in	fact
almost	surely	would,	be	shattered	should	the	court	challenge	Najaf	on	issues	of
concern	to	it,	in	which	case	the	UIA	might	well	be	provoked.	Conversely,	when
the	court	ruled	in	favor	of	Da’wa	and	over	Iraqiya	on	a	matter	of	importance,	the
Sunni	Hashimi	raised	an	objection	concerning	 its	 legitimacy.	 In	 the	absence	of
taking	 aggressive,	 controversial,	 or	 unpopular	 stands,	 however,	 the	 court’s
legitimacy	and	legal	status	are	not	at	issue—so	much	so	that	many	commentators
do	 not	 even	 seem	 to	 be	 aware	 that	 the	 same	 potential	 jurisdictional	 problem
exists	 for	 the	 court	 as	 it	 does	 for	 the	Accountability	 and	 Justice	Commission,
whose	entire	legitimacy	is	the	subject	of	vigorous	debate.
In	 conclusion,	 some	 important	 progress	 has	 been	 made	 in	 the	 area	 of	 de-

Baathification,	 and	 some	 level	 of	 resolution	 as	 concerns	 the	 return	 to	work	 of
ordinary	citizens	previously	removed	or	denied	pensions	because	of	their	former



ties	to	the	Ba’ath.	These	developments	are	not	insignificant,	as	they	arise	from	a
consensual	 construction	 of	 Article	 135	 of	 the	 Iraq	 Constitution.	 However,	 a
complete	 consensual	 construction	 of	 precisely	 what	 Article	 7	 mandates
respecting	 the	 scope	 and	 depth	 of	 the	 party	 ban	 as	 concerns	 alleged	 existing
members	is	likely	some	time	away.
To	conclude	on	an	optimistic	note,	 time	appears	 to	 favor	 reconciliation.	The

further	 Iraq	 travels	 from	 its	 Saddamist	 past,	 the	 less	 salient	 fears	 of	 a	 Ba’ath
takeover	are	likely	to	be	among	the	Shi’a,	and	the	more	dismissive	they	will	be
of	politicians’	calls	to	fear	a	Ba’ath	return.	This	process	may	well	be	under	way.
When	 revolution	 was	 convulsing	 the	 Arab	 world	 in	 early	 2011	 and	 a	 large
demonstration	throughout	Iraq	planned	for	a	Friday,	Maliki	asked	demonstrators
not	 to	 convene,	 warning	 that	 the	 government	 had	 intelligence	 of	 Ba’ath
subversives	infiltrating	them.	Sistani	and	Sadr	largely	backed	the	call	to	refrain
from	demonstrations;	neither	mentioned	 the	Ba’ath,	but	Sistani	expressed	fears
that	 the	 demonstrations	would	 spiral	 out	 of	 control.105	 All	 three	were	 broadly
ignored	by	all	of	Iraq’s	identitarian	communities.106
Events	 subsequent	 to	 2011	 seem	 to	 point	 to	 the	 possibility	 that	 de-

Baathification	 is	 becoming	 more	 of	 a	 rhetorical	 expression	 of	 other
commitments	than	a	genuine	matter	of	division	of	its	own.	One	of	the	secondary
demands	of	the	widespread	demonstrations	throughout	the	Sunni	areas	of	Iraq	at
the	 end	 of	 2012	 and	 the	 start	 of	 2013	was	 a	 reform	 of	 the	 de-Ba’athification
laws.107	 Despite	 this,	 no	 less	 a	 staunch	 anti-Baathist	 than	 Sadr	 embraced	 the
demonstrations	 as	 being	 the	 result	 of	 legitimate	 grievances	 against	 the	 current
Maliki-led	government.108	He	 dismissed	 the	 differences	 over	 de-Baathification
between	 him	 and	 the	 protestors	 as	 no	 more	 than	 a	 “comment.”109	 Given	 his
support,	 Sadr	 was	 showered	 with	 sweets	 and	 flowers	 when	 he	 visited	 one	 of
Baghdad’s	 largest	 Sunni	 mosques	 in	 early	 2013.110	 When	 Sadr	 and	 Sunni
protestors	 can	 find	 common	 ground	 to	 object	 to	 the	 current	 Iraqi	 government
despite	a	wide	gulf	between	them	as	concerns	 the	 issue	of	de-Baathification,	 it
suggests	 that	whatever	 the	 Sunni	 disaffection—and	 it	 appears	 quite	 severe—it
has	 little	 to	 do	 with	 the	 legal	 and	 constitutional	 structures	 governing	 de-
Baathification.

Majoritarian	Rule	and	Minority	Participation
Unlike	the	rather	salutary	evolutions	regarding	federalism	and	Islam,	or	even	the
mixed	 but	 generally	 positive	 development	 concerning	 divisions	 over	 de-
Baathification,	 the	 one	 area	 in	 which	 almost	 nothing	 by	 way	 of	 sensible



resolution	has	occurred	concerns	how	minority	participation	in	government	may
be	 ensured.	 The	 fault	 belongs	 largely	 to	 the	 drafters	 of	 the	 Iraq	 Constitution,
because	 in	 this	 case	 their	 deferral	 mechanism	 did	 not	 create	 a	 framework	 for
subsequent	 resolution	 but	 merely	 postponed	 a	 political	 crisis	 for	 a	 single
legislative	 term.	 Once	 that	 term	 was	 completed,	 the	 crisis	 began	 anew,	 and
remains	significant	to	this	day.
As	chapter	3	has	indicated,	the	debates	during	drafting	focused	on	whether	to

ensure	 that	 minorities	 would	 have	 a	 significant	 voice	 in	 governance	 through
either	 a	 second	 legislative	 house	 or	 a	 veto-wielding	 Presidency	Council,	 to	 be
established	with	 significant	minority	 representation.	The	 solution	was	 a	hybrid
of	the	two,	with	the	first	legislative	term	including	a	Presidency	Council	of	three
individuals	(by	custom,	Shi’i,	Sunni,	and	Kurd),	each	of	whom	was	empowered
with	a	veto.	Article	65	of	 the	 constitution	 then	called	 for	 the	 establishment	by
law	 of	 a	 Federation	 Council,	 a	 second	 legislative	 house,	 with	 powers	 and
apportionment	of	members	across	provinces	to	be	determined.
In	 fact,	 the	Presidency	Council	operated	quite	well	during	 its	 existence	as	 a

means	to	ensure	meaningful	minority	participation.	It	also	served	as	a	significant
contribution	 to	 identitarian	 reconciliation.	Hence,	 in	an	attempt	 to	 demonstrate
unity	 and	 to	 avoid	 the	 appearance	 of	 identitarian	 division,	 the	 Presidency
Council	almost	always	acted	in	concert111	when	the	Council	of	Representatives
proposed	 legislation	 that	met	with	 the	 objections	 of	 one	 of	 them.	The	Law	of
Provinces	 of	 2008,	 for	 example,	was	 vetoed	 by	 the	 entire	 Presidency	Council
when	ISCI’s	Adil	Abdul	Mahdi	objected.	Similarly,	the	Law	on	the	Elections	for
the	 Provinces	 of	 2008	 met	 with	 strong	 Kurdish	 objection	 in	 its	 initial	 form.
Again,	 the	Presidency	Council	vetoed	 the	 law	as	a	bloc	at	President	Talabani’s
request.112	Following	 the	veto	 in	each	case,	a	consensual	solution	was	reached
and	amended	legislation	enacted.
Even	the	failure	to	veto	is	significant,	as	claims	respecting	imposition	on	any

single	 group	 are	 then	 impossible	 to	 make.	 The	 idea	 that	 the	 Law	 of
Accountability	and	Justice	was	imposed	on	the	Sunnis,	for	example,	or	that	the
Sunnis	 did	 not	 consent	 to	 a	 prolonged	 US	 presence	 through	 parliamentary
approval	of	the	Status	of	Forces	Agreement	between	the	United	States	and	Iraq
is	not	credible	given	the	ability	of	the	Sunni	vice	president,	Tariq	al-Hashimi,	to
have	exercised	his	veto,	and	his	decision	not	to.	The	benefits	of	the	veto	process
have	 thus	 been	 quite	 striking,	 as	 they	 demonstrate	 beyond	 any	 doubt	 the
consensual	nature	of	lawmaking	in	the	post-ratification	era,	and	the	consequent
lack	of	imposition.	Stated	more	forthrightly,	no	law	passed	the	Iraqi	Council	of
Representatives	 as	 an	 override	 of	 a	 Presidency	 Council	 veto	 through	 the	 first



legislative	term,	and	thus	no	law	was	enacted	that	was	not	approved,	or	at	least
acquiesced	to,	by	high	members	of	each	identitarian	community.113
Given	this,	it	would	not	have	been	a	mistake	for	the	drafters	to	have	proposed

a	Federation	Council,	called	for	its	establishment	by	law,	and	left	the	Presidency
Council	temporarily	in	place	until	the	Federation	Council	was	in	operation.	After
all,	 the	 temporary	 nature	 of	 the	 Federal	 Supreme	 Court’s	 composition	 has
worked	rather	well,	and	has	made	it	possible	for	 the	UIA	to	gradually	come	to
terms	 with	 an	 arrangement	 that	 largely	 marginalized	 the	 role	 of	 Article	 2	 in
constraining	 legislation.	 The	 same	 might	 have	 been	 achieved	 in	 this	 context.
Perhaps	a	formulation	described	as	temporary,	one	to	be	replaced	by	a	different
institution	over	time	and	one	that	comforted	the	minorities	while	demonstrating
that	 it	 did	 not	 unduly	 interfere	 with	 core	 Shi’i	 objectives—that	 is	 to	 say,	 an
institution	 that	worked	well—could	have	 succeeded	 in	 this	 regard.	That	would
certainly	 delay	 the	 Federation	 Council	 indefinitely	 and	 create	 a	 form	 of
construction	by	inaction.	Parties	could	then	from	time	to	time	object	and	demand
the	creation	of	the	Federation	Council;	but	until	it	was	consensually	constructed
(by	 a	 two-thirds	 vote,	 according	 to	 the	 constitution),	 the	 Presidency	 Council
would	have	remained	in	place,	and	minority	participation	been	assured.
Yet	 the	 drafters	 did	 not	 take	 this	 approach,	 because	 on	 the	 question	 of

unimpeded	 majoritarian	 rule,	 the	 UIA,	 and	 Sistani,	 proved	 remarkably
intransigent	in	a	manner	that	they	were	not	in	other	areas,	including	the	role	of
Islam	and	the	state.	As	a	result,	the	UIA	would	not	countenance	an	indefinitely
continuing	 Presidency	 Council	 at	 drafting,	 even	 if	 it	 would	 countenance	 an
indefinitely	 continuing	 secular	 Federal	 Supreme	 Court.	 The	 only	 modest
moderation	 in	 their	 demand	 for	 untrammeled	 majoritarianism	 was	 one	 that
sanctioned	a	Presidency	Council	for	a	single	legislative	term	only.
Thus,	 this	matter	was	not	simply	 left	 for	future	resolution,	as	had	been	done

with	success	for	federalism	and	the	role	of	Islam.	Rather,	the	drafters	had	unduly
narrowed	 the	possibilities	 for	 resolution,	and	had	been	 insufficiently	 flexible	 in
the	 framework	 text,	effectively	mandating	 that	a	solution	for	what	had	been	an
intractable	problem	be	found	within	four	years,	or	a	constitutional	crisis	would
emerge.
Unsurprisingly,	 no	 permanent	 solution	 could	 be	 found	 within	 the	 four-year

deadline.	Hence,	in	the	Constitutional	Review	Committee	meetings	of	2009,	the
debates	 seemed	 as	 if	 they	 had	 not	 advanced	 a	 day	 from	when	 they	 had	 been
suspended	 during	 drafting.	 The	 Shi’a	 still	 insisted,	 in	 keeping	 with	 their	 firm
commitment	 to	majoritarian	 principles,	 that	 any	 president	 with	 veto	 power	 be
directly	elected—a	proposal	that	would	lead	to	the	election	of	a	Shi’i	president
and	Shi’i	prime	minister	almost	every	 legislative	 term—and	 the	Kurds	and	 the



Sunnis	still	demanded	more	by	way	of	presidential	power,	mostly	in	the	form	of
a	 veto	 that	 they	 would	 enjoy.	 Federation	 Council	 negotiations	 during	 the
amendment	 process	 were	 almost	 a	 precise	 rehash	 of	 the	 failed	 negotiations
several	years	earlier.
As	 such,	 the	 promised	 crisis	 erupted	 with	 the	 advent	 of	 the	 elections	 for	 a

second	 legislative	 term,	 this	 time	without	 a	 veto-wielding	 Presidency	Council.
Following	 these	 elections,	 the	 two	 leading	 coalitions,	 the	 Sunni-dominated
Iraqiya	and	the	Shi’i-dominated	Coalition	for	the	State	of	Law,	became	involved
in	a	protracted	dispute	respecting	which	of	them	should	form	the	government.114
The	 concern	 was	 particularly	 acute	 for	 Iraqiya	 given	 the	 constitutional
framework	 created	 by	 the	 expiry	 of	 the	 Presidential	 Council.	 Should	 Maliki
retain	 executive	 control,	 the	 problem	 would	 not	 so	 much	 be	 that	 the	 prime
minister	would	 hail	 from	 a	 former	 faction	 of	 the	UIA.	 Iraqiya	 had	 spent	 four
years	already	in	 this	state	of	affairs.	Rather,	 it	would	be	that	 the	Shi’i	electoral
lists	could	set	an	executive	and	legislative	agenda	to	their	liking	without	the	need
for	meaningful	 support	 from	minority	 communities.	 Given	 the	 stakes,	 Iraqiya
refused	to	yield,	and	a	government	was	not	formed	for	months.115
Ultimately,	 the	 government	 was	 formed	 through	 an	 arrangement	 partially

brokered	by	US	vice	president	Biden.	Pursuant	to	the	agreement,	known	as	the
Erbil	 agreement,	 Maliki	 would	 retain	 the	 post	 of	 prime	 minister.	 However,	 a
National	Council	for	Strategic	Policies	would	be	established,	headed	by	Iraqiya’s
leader,	Ayad	Allawi,	 that	would	 check	Maliki’s	 power	 in	 unspecified	ways.116
As	 the	 agreement	 is	 unpublished,	 the	 precise	 details	 beyond	 these	 are	 largely
unknown.
It	is	fair	to	say	from	what	is	known,	however,	that	the	Erbil	agreement	has	not

been	 implemented,	 one	major	 reason	 being	 that	 the	 proposal	 operates	without
any	 recognizable	 constitutional	 basis.	 The	 National	 Council	 for	 Strategic
Policies	could	surely	be	created	as	an	advisory	body,	even	one	whose	opinion	the
prime	minister	was	loath	to	casually	disregard	for	political	reasons.	However,	as
a	nonconstitutional	body	it	surely	could	not	check	a	constitutional	office	such	as
that	 of	 prime	 minister.	 This	 is	 precisely	 the	 position	 that	 Maliki	 has	 taken,
consistently,	to	the	chagrin	of	Iraqiya	leaders.117
Since	that	time,	matters	have	devolved	further.	Iraqiya	undertook	for	a	period

of	months	a	boycott	of	both	 the	Council	of	Representatives	and	 the	cabinet.118
Maliki	has	sought	a	vote	to	remove	his	own	vice	prime	minister,	Salah	Mutlaq.
Finally,	Vice	President	Hashimi	has	been	arrested	and	sentenced	to	execution	in
absentia.119	While	 the	 sentence	 is	 almost	 certainly	 not	 going	 to	 be	 carried	 out
given	that	he	is	safely	ensconced	in	Turkey,	the	symbolism	of	having	a	high	state



official	 from	 a	 competing	 identitarian	 group	 arrested	 and	 effectively	 exiled	 is
quite	powerful,	for	Sunni	and	Shi’i	alike.	It	is	certainly	not	helpful	 in	 fostering
efforts	at	broader	reconciliation.
Yet	at	least	it	might	be	said	that	so	far,	a	more	serious	crisis	than	this	has	yet	to

erupt,	because	the	Council	of	Representatives	has	not	enacted	any	legislation	to
which	 any	 particular	 identitarian	 community	 objects	 vociferously.	 The	 Iraqi
legislatire	 is	 thus,	 by	 custom	 if	 not	 by	 constitutional	 or	 legal	 dictate,
“consociational”	 in	 its	 conduct.120	 Still,	 the	 outstanding	 disputes	 respecting
power	sharing	reflect	a	particular	constitutional	flaw,	resulting	from	framework
text	 that	 was	 not	 overly	 flexible	 but	 too	 rigid	 in	 its	 automatic	 sunset	 of	 the
Presidential	 Council.	 The	 divisions	 that	 have	 developed	 are	 proving
extraordinarily	difficult	to	manage.
Moreover,	 even	 if	 the	 parties	 manage	 to	 come	 to	 an	 agreement	 on

implementation	terms	for	the	Erbil	agreement,	this	is	unlikely	to	lead	to	any	sort
of	lasting	solution	for	how	to	provide	the	means	by	which	minority	communities
might	participate	meaningfully	in	government.	The	arrangement	is	an	attempt	to
impose	through	informal	means	a	type	of	power-sharing	formula	that	could	work
only	if	 it	could	be	made	consonant	with	the	constitution’s	 framework	 text.	The
Erbil	 agreement,	 plainly,	 is	 incompatible	 with	 the	 framework	 text.	 A
constitutional	 resolution	 is	 both	 necessary,	 and	 seemingly	 for	 the	 time	 being,
unlikely.

Kirkuk
Comparatively	 less	 time	 might	 be	 spent	 on	 Kirkuk,	 because	 it	 is	 an	 area	 of
dispute	where	virtually	nothing	has	been	achieved	by	way	of	construction.	The
differences	 over	Kirkuk	 are	 as	 irreconcilable	 today	 as	 they	 have	 always	 been,
and	 no	 reasonable	 agreement	 can	 be	 found	 under	 any	 formulation.	 Even	 the
United	 Nations	 has	 proved	 powerless.	 The	 UN	 report	 on	 recommendations
concerning	 the	 Kirkuk’s	 disputed	 boundaries,	 called	 for	 by	 Article	 58	 of	 the
interim	constitution,	was	released	in	August	of	2009	with	much	fanfare	and	after
more	than	a	year	of	intensive	work	by	the	UN.121	Its	effect	seems	to	have	been
slight	to	nonexistent,	according	to	the	Iraqi	players	themselves.122
In	 light	 of	 this,	 the	 solution	 reached	 in	 the	 constitution,	 some	 form	 of	 a

process	 that	 is	 rather	 vague	 in	 description,	 ensures	 rights	 of	 compensation	 to
some	and	rights	of	return	to	others,	and	is	continually	delayed,	might	be	as	good
as	can	be	done.	During	this	delay,	some	attempt	can	be	made	to	build	confidence
across	factions,	precisely	what	the	United	States	was	attempting	to	do	with	joint
patrols	 conducted	 by	 it,	 the	Kurdish	pesh	merga,	 and	 the	 Iraqi	 army	 until	 US



withdrawal.123	This	is	highly	imperfect;	certainly	a	comprehensive	deal	over	the
city	would	be	preferable.	However,	the	parties	do	not	seem	capable	of	reaching
one.
The	best	 things	 that	might	be	said	are	 that	 this	enduring	 impasse	has	not,	at

least	as	of	yet,	prevented	broad	consensual	acceptance	of	a	constitutional	bargain
elsewhere,	and	that	conflict	over	Kirkuk	does	not	seem	imminent.	This	state	of
affairs	might	 be	 so	 because	 the	Kurds	 seem	 broadly	 satisfied	with	 their	 near-
independent	 status,	 and	 because	 by	 virtue	 of	 their	 current	 consensual
arrangement	with	Baghdad,	 they	 have	 been	 able	 to	make	 admirable	 strides	 in
economic	development	that	would	have	been	impossible	had	conflict	arisen.124
Moreover,	 any	 Baghdad	 government	 would	 be	 unlikely	 to	 antagonize	 the
Kurdish	 leadership	 unduly	 given	 existing	 divisions	 between	 Sunni	 and	 Shi’i
political	factions	that	keep	Arab	political	leaders	otherwise	occupied.	For	now,	it
is	enough	to	forestall	bloodshed.
It	is	by	no	means	a	permanent	way	to	handle	the	festering	problem	of	Kirkuk

—the	Kurds	will	continue	to	claim	it	while	the	Arabs	and	Turkmen	will	demand
that	 it	 remain	under	 the	control	of	 the	Baghdad	government.	 It	does,	however,
suggest	that	the	problem	might	safely	continue	to	be	deferred,	and	incremental,
piecemeal	 solutions	 developed	 that	 prevent	 any	 further	 outbreaks	 of	 violence.
That	would	be	an	imperfect	and	incomplete	resolution,	to	be	sure,	but	perhaps	a
workable	one	in	these	difficult	circumstances.



CONCLUSION

Broader	Lessons

Jon	Elster	has	famously	written	that	because	constitution	making	is	a	long-term
enterprise,	 the	 ideal	 conditions	 under	which	 to	 conduct	 it	 should	 be	 calm	 and
unperturbed.	 Decision	makers	 would	 give	 rational	 arguments	 based	 on	 broad,
impartial	understandings	of	 the	general	 interest.	They	would	 look	beyond	 their
own	immediate	horizons,	aware	that	the	task	before	them	involves	constraining
future	generations,	 and	 that	 the	 type	of	horse-trading	and	 logrolling	 that	might
fairly	characterize	legislation	had	no	place	in	the	making	of	a	constitution.1
What	I	have	attempted	to	examine	throughout	this	book	is	an	unusual,	but	by

no	means	unique,	 set	 of	 circumstances	 that	might	 arise	 in	 constitution-making
efforts	 and	 present	 a	 particular	 problem	 in	 light	 of	 Elster’s	 wisdom.	 These
circumstances	are	 societies	 riven	with	 identitarian	conflict,	 in	which	 the	 issues
dividing	 the	respective	 identitarian	communities	are	not	only	questions	of	how
power	 might	 be	 distributed	 among	 them	 but	 also	 differences	 in	 core
understandings	of	how	the	state	should	be	structured,	what	its	relationship	to	its
past	 should	 be,	 and	 even	 to	 what	 extent	 it	 should	 consider	 itself	 bound	 to	 a
particular	 conception	 of	 the	 Divine.	 Under	 such	 circumstances—perhaps
precisely	because	the	decision	makers	are	looking	beyond	their	own	horizons	to
the	effect	of	 their	 efforts	on	 future	generations,	 and	precisely	because	 they	are
reticent	 to	 resort	 to	quotidian	 legislative	 tactics	 to	 achieve	 aims	 they	 regard	 as
both	noble	and	 indeed	 romantic2—it	becomes	particularly	difficult	 for	 them	 to
reach	a	common	consensus	during	the	constitution-making	process.	Those	who
think	 in	 the	 long	 term	 are	 likely	 to	 be	 the	most	 passionately	 attached	 to	 their
deepest	 identitarian	 commitments,	 and	 when	 different	 peoples	 with	 different
commitments	occupy	the	same	social	space,	constitution	making	becomes	all	the
more	challenging.
In	 these	 circumstances,	 the	 solution	 simply	 might	 not	 be	 delaying	 the

constitution-making	 enterprise	 for	 some	 modest	 period	 of	 time	 until	 better
conditions	 attain.	 Even	 calm	 and	 unperturbed	 conditions	 are	 unlikely	 to	 cause
the	representatives	of	the	identitarian	communities	to	alter	their	most	deeply	held
commitments	 within	 any	 reasonable	 time	 frame.	 Nor	 will	 the	 solution
necessarily	be	to	proceed	without	any	written	constitution,	as	 the	constitution’s



framework	 text	 can	 be	 used	 as	 an	 effective	 constraint	 on	 matters	 in	 which
disparate	 communities	 do	 share	 a	 particular	 vision.	 Hence,	 for	 example,	 the
enumeration	of	 individual	 rights	 to	which	disparate	communities	are	willing	 to
commit	may	provide	a	welcome	means	for	a	state	and	 its	citizens	 to	confirm	a
decisive	 break	 with	 a	 totalitarian	 past.	 Similarly,	 the	 constitution	 may	 play	 a
powerful	role	as	symbol	in	a	manner	that	various	identitarian	groups	might	find
comforting,	and	potentially	unifying.
Rather,	the	solution	may	well	be	to	proceed	with	constitution	making,	but	on

particularly	 difficult	 problems—namely	 those	 in	 which	 any	 view	 to	 the	 long
term	 is	 likely	 to	 raise	 the	 prospect	 of	 intractable	 disputes	 based	 on	 quite
inconsistent	 conceptions	 of	 statehood—to	 defer	 the	 problem	 for	 later,
incremental	resolution.	In	other	words,	on	such	matters	of	dispute,	 the	solution
might	well	be,	counterintuitively,	to	push	the	problem	off	in	a	manner	that	will
reduce	the	stakes.	The	focus	would	then	be	to	develop	post-ratification	solutions
that	will	lead	the	decision	makers	to	think	more	in	the	short	term	than	the	long.
If	this	is	done,	these	disparate	groups	might,	despite	their	broadly	incompatible
visions,	horse-trade	and	logroll	and	engage	in	the	types	of	sausage	making	that
characterize	legislation	generally.	In	so	doing,	they	might	cobble	together,	over
time,	a	series	of	consensual	solutions,	constructions	of	flexible	framework	text,
within	which	they	can	find	the	necessary	space	to	get	along	with	one	another.
Naturally,	there	are	costs	to	reducing	the	stakes,	and	rendering	that	which	was

originally	 a	 constitutional	 debate	 into	 a	 series	 of	 separate,	 successive,	 smaller
ones	 that	 take	 place	 in	 legislatures	 and	 courts,	 and	 among	 civil	 society
organizations.	 In	particular,	an	 intractable	problem	is	met	not	with	a	 long-term
solution	but	rather	a	mere	framework	within	which	a	variety	of	solutions	might
be	available.	For	those	looking	for	some	permanent	means	to	address	seemingly
perduring	 disputes	 that	 arise	 in	 a	 given	 society,	 this	 approach	 of	 incomplete
constitution	making	is	likely	to	disappoint.
Moreover,	 the	 incomplete	 constitution-making	 method	 certainly	 does	 not

dispense	 with	 the	 need	 for	 continual	 engagement	 across	 identitarian
communities.	The	 fact	 that	 there	 is	 a	 framework	 is	hardly	a	 sufficient	basis	 to
ensure	 that	 deeply	 divided	 identitarian	 groups	 will	 use	 it	 to	 develop	 the
necessary	 consensual	 solutions.	 Other	 measures	 likely	 will	 be	 necessary	 to
address	 this.	 The	 literature	 on	 fostering	 dialogue	 and	 ensuring	 cooperation	 in
divided	societies	is	extensive,	and	I	do	not	engage	it	here.3	My	purpose	has	only
been	 to	 show	 that	 at	 times,	 the	 constitution	 must	 rely	 on	 post-ratification
developments	 as	 a	 means	 of	 addressing	 matters	 of	 constitutional	 import	 in	 a
consensual,	continuing	fashion,	because	they	cannot	be	fully	and	finally	decided
at	ratification.



From	these	theoretical	underpinnings,	I	have	tried	to	demonstrate	that	such	an
approach	has	been	 tried	 in	 Iraq,	and	 that	 in	many	 respects	 it	 has	worked	quite
well.	 Iraq	 is	 deeply	 divided	 among	 identitarian	 communities	 that,	 by	virtue	of
their	disparate	histories,	have	quite	different	commitments	respecting	the	state	in
which	they	would	like	to	reside.	The	Kurds	favor	a	loose,	secular	confederation,
the	Sunnis	a	centralized	nationalist	state,	and	the	Shi’a	an	Islamic	one	tied	more
than	 sentimentally	 to	 the	 juristic	 academies	 in	 the	 Shi’i	 Holy	 City	 of	 Najaf.
When	 forced	 in	 a	 constitution-making	 setting	 to	 decide	 among	 these	 entirely
incompatible	 visions,	 aware	 that	 the	 decisions	 they	 make	 may	 resonate	 for
generations,	 the	 drafters	 clung	 tenaciously	 to	 their	 own	 ideas,	 unwilling	 to
compromise	their	own	commitments	and	values	to	accommodate	others.	It	was
only	 through	calculated	deferral	 that	a	 framework	could	be	created	at	drafting,
and	 built	 on	 afterward,	 to	 quite	 significant	 effect	 in	 any	 number	 of	 areas	 of
previously	intractable	dispute.
Where	 the	 assumption	 had	 once	 been	 that	 eventually	 the	 Iraq	 Constitution

would	need	to	be	formally	amended	or	else	be	an	unending	source	of	division,
now	 it	 is	 apparent	 that	 no	 amendment	 is	 necessary	 for	 this	 purpose.	 All
identitarian	 groups	 have	 made	 their	 peace	 with	 the	 constitution,	 accepting	 its
broad	 legitimacy	 and	 making	 their	 arguments	 within	 its	 boundaries.	 Through
this,	 Iraq	 has	 managed	 to	 muddle	 its	 way	 to	 consensual	 solutions	 in	 areas
ranging	 from	 federalism	 to	 the	 role	 of	 Islam	 in	 the	 state	 in	 a	manner	 that	 no
constitutional	 amendment	 process	 could	 have	 achieved.	 In	 the	 constitution-
making	setting,	whether	drafting	a	new	constitution	or	developing	amendments
to	 an	 existing	 one,	 the	 stakes	 were	 too	 high,	 the	 horizons	 too	 long,	 and	 the
commitments	 too	 deep	 to	 make	 very	 much	 headway.	 Incremental,	 consensual
construction	has	brought	about	a	far	more	satisfactory	result.
Even	the	deep	disputes	that	continue	to	fester,	indeed	to	threaten	the	long-term

stability	of	the	state,	are	a	demonstration	of	the	constitution’s	success.	This	is	not
only	because	all	sides	resort	to	constitutional	text	to	make	their	arguments.	It	is
also	because	 they	demonstrate	 the	 strides	made	 in	 areas	where	 there	 had	 once
been	division,	but	there	is	no	longer.	It	must	be	granted	that	Sunni	coalitions	and
Shi’i	 ruling	authorities	are	engaged	 in	a	 serious	and	 troubling	dispute	over	 the
means	 by	which	 to	 share	 power	 that	 has	 yet	 to	 be	 solved.	Yet	 they	 no	 longer
dispute	the	role	of	Najaf	in	the	state,	as	they	once	did.	If	the	Kurds	and	the	Arabs
have	yet	to	find	a	solution	for	Kirkuk,	they	have	managed	to	develop	repugnancy
in	such	a	manner	that	the	Kurds	have	sought	to	include	a	provision	in	their	own
regional	constitution	precisely	similar	to	the	one	they	once	opposed	in	national
constitutional	 negotiations.	 They	 have	 done	 so	 because	 they	 wish	 to	 ensure
harmony	with	the	national	constitution.	These	are	not	developments	that	may	be



ignored—nor	would	they	have	been	possible	had	the	communities	been	forced,
in	 a	 constitutional	 context,	 to	 find	 a	way	 to	 come	 to	 resolution	 about	 them	 at
once.
The	lessons,	I	expect,	may	well	reverberate	more	broadly.	In	the	aftermath	of

the	Arab	Spring,	a	number	of	states	may	be	expected	to	develop	constitutions	in
societies	 that	 are	 highly	 divided.	 Tunisia,	 for	 example,	 appears	 deeply	 split
between	 a	 moderate	 Islamist	 movement	 that	 seeks	 a	 more	 enhanced	 role	 for
Islam,	and	strong	secular	movements	significantly	influenced	by	Tunisia’s	recent
past,	which	 regard	 such	 aspirations	with	 uncommon	 fear.4	 Iraq	may	 provide	 a
useful	model.	 If	 flexible	provisions	managed	 to	bridge	a	 similar	divide	among
Iraq’s	communities,	a	more	multidimensional	setting	because	of	the	presence	of
juristic	authorities	as	important	players	in	the	game,	then	perhaps	the	same	might
work	in	Tunisia.
Egypt	 presents	 a	 similar,	 if	 slightly	 more	 complex,	 picture.	 Part	 of	 the

complication	 arises	 from	 the	 fact	 that	 the	 more	 hard-line	 Islamist	 groups,
commonly	 described	 as	 the	 Salafists,	 comprise	 perhaps	 the	 second-largest
political	 assemblage	 in	 that	 country,	 with	 the	 Muslim	 Brotherhood	 being	 the
predominant	political	 force.5	The	rest	of	 the	movements	of	significance	appear
to	be	far	more	secular	in	outlook	and	commitment,	composed	of	liberals,	leftists,
and	a	significant	Coptic	Christian	population,	an	identitarian	community	with	its
own	particular	fears	of	Islamism.6	It	would	have	been	possible,	given	numerical
advantage	 for	 Egypt’s	 Islamist	 groups,	 to	 advance	 specific,	 aggressive
constitutional	 formulations	 respecting	 Islam’s	 role	 in	 the	 state	 that	 would	 be
flatly	 unacceptable	 to	 more	 committed	 secularists.	 In	 keeping	 with	 the	 more
moderate	positions	they	have	developed	over	the	past	decade	relating	to	the	role
of	shari’a	in	the	state,7	the	Muslim	Brotherhood	led	a	successful	effort	at	the	end
of	2012	to	draft	a	new	constitution.8	Its	references	to	Islam	generally	tended	to
be	 ambiguous	 and	 open	 to	 multiple	 interpretations.	 It	 can	 be	 said	 that	 these
references	 were	 more	 extensive	 than	 those	 that	 existed	 previously,	 though
whether	 they	 effected	 any	 legal	 change	 of	 significance	 is	 a	 matter	 of	 some
contention.	Hence,	 for	 example,	 the	 language	 of	Article	 2	 of	 the	 constitution,
used	by	the	Supreme	Constitutional	Court	to	evaluate	legislation	on	the	basis	of
its	conformity	 to	Islam,	remains	 the	same	as	 it	was	during	 the	Mubarak	era.	A
new	Article	4	is	added,	however,	which	refers	to	the	Azhar,	the	historic	seat	of
Sunni	learning	based	in	Cairo,	as	follows:
The	Azhar	 is	 a	 comprehensive,	 independent	 Islamic	 institution	which	 is	 competent	 to	 the	exclusion	of
others	 to	 engage	 in	 all	 of	 its	 activities.	 It	 assumes	 responsibility	 for	 spreading	 Islam,	 for	 religious
sciences,	and	for	the	Arabic	language,	in	Egypt	and	the	world,	and	the	opinion	of	the	Council	of	Senior
Clerics	shall	be	taken	as	to	matters	that	concern	the	shari’a.



The	Sheikh	of	the	Azhar	is	independent	and	not	subject	to	dismissal.	The	law	shall	delineate	the	means
of	his	selection	from	among	the	members	of	the	Council	of	Senior	Clerics.
The	state	shall	guarantee	sufficient	financial	resources	to	realize	its	aims.
All	related	to	this	shall	be	organized	by	law.

Plainly	 the	 drafters	 deliberately	 embraced	 ambiguity,	 deferral,	 and	 indeed
contradiction	in	this	article	in	describing	the	role	of	Egypt’s	juristic	authorities.
As	concerns	ambiguity,	the	striking	reference	to	the	Azhar	as	being	competent	to
the	 exclusion	 of	 others	 in	 realizing	 its	 goals	 could	 be	 a	 suggestion	 that	 the
Azhar’s	 interpretations	 of	 text	 are	 somehow	 to	 be	 deemed	 authoritative—
particularly	 when	 the	 phrase	 is	 combined	 with	 an	 indication	 that	 it	 assumes
responsibility	over	religious	sciences.
At	 the	 same	 time,	 the	 same	 clauses	 could	 be	 understood	 to	 suggest	 that	 the

Azhar	 alone	 is	 competent	 to	 administer	 itself	 and	 that	 its	 responsibilities	 are
important	ones,	but	its	activities	do	not	in	any	way	bind	or	limit	the	state.	This
reading	is	consistent	with	the	provision	requiring	that	the	opinion	of	the	Council
of	 Senior	 Clerics	 be	 “taken,”	 rather	 than	 obeyed	 or	 adhered	 to.	 Under	 this
equally	plausible	reading	of	the	ambiguous	text,	Article	4	is	purely	identitarian.
It	 is	 analogous	 in	many	ways	 to	 the	 provision	 respecting	Najaf	 that	 the	 Shi’a
Islamists	of	Iraq	sought	unsuccessfully	to	have	inserted	in	the	Iraq	Constitution,
only	 less	 fraught	 with	 controversy,	 given	 that	 Egypt’s	 Muslim	 population	 is
overwhelmingly	Sunni	and	the	Azhar	is	a	Sunni	institution.
As	 concerns	 deferral,	 clearly	 the	 provision	 contemplates,	 indeed	 mandates,

further	 legislation	 to	clarify	how	the	Azhar’s	Sheikh	 is	 to	be	selected,	how	the
Azhar	 is	 to	be	 financed,	and	 the	manner	 in	which	 its	opinions	are	 to	be	 taken.
Finally,	 even	 as	 Iraq’s	 constitution	 seems	 to	 both	 grant	 a	 significant	 level	 of
independence	to	its	provinces,	and	then	to	indicate	that	decentralization	is	to	be
organized	in	a	future	federal	law,	so	Article	4	of	Egypt’s	constitution	declares	the
Azhar	supremely	independent	in	its	activities,	but	then	subjects	the	organization
of	its	activities	to	subsequent	law.	It	is	perfectly	obvious	given	the	phrasing	that
the	contours	of	the	Azhar’s	role	in	Egypt’s	legal	and	constitutional	life	will	have
to	be	determined	by	future	construction.
This	is	quite	salutary.	If	the	provisions	had	been	clearer	and	less	open	to	future

constructions,	 then	certainly	 it	 is	 hard	 to	 imagine	 that	Egypt’s	 secular	 factions
and	groups	would	have	ever	regarded	the	document	as	legitimate,	and	sought	to
operate	within	its	broad	framework.	While	the	Egyptian	secularists,	like	the	Iraqi
Sunnis	 before	 them,	 did	 abandon	 the	 constitutional	 negotiations	 and	 did	 vote
against	the	constitution	in	large	numbers,	much	of	the	objection	and	the	fear	they
expressed	concerned	how	 the	constitution	might	be	constructed	 rather	 than	 the
actual	 terms	 of	 the	 framework	 text.9	 Should	 the	 constructions	 develop	 in	 a



consensual	 fashion	 in	 this	 divided	 society,	 it	 would	 hardly	 be	 a	 surprise	 if
secularists	began	to	embrace	their	nation’s	constitution	precisely	as	Iraq’s	Sunnis
have	less	than	a	decade	after	they	castigated	it	as	imposed	and	odious.
Yet	 it	 is	 in	 two	 more	 troubled	 states	 of	 the	 Arab	 Spring,	 Syria	 and	 Libya,

which	most	 resemble	 Iraq,	where	 capacious	 text	 that	 defers	 difficult	 problems
for	later	resolution	might	be	most	salient.	Both	have	suffered,	or	in	 the	case	of
Syria	 continue	 to	 suffer,	 under	 leaders	whose	 form	of	 repression	 is	 among	 the
more	 extreme,	 even	 by	 regional	 standards.10	 As	 a	 result,	 both	 have	 seen
considerable	 degradation	 of	 their	 state	 infrastructure	 and	 state	 institutions,
making	 the	resumption	of	 civil	 society	more	difficult.	And	both	manifest	deep
divisions	within	 their	 respective	 societies	 that	will	 be	 difficult	 to	manage	 in	 a
constitution-making	process.
Hence	in	Libya,	a	problem	with	federalism	arose	even	before	the	Transitional

National	Council	could	secure	the	country	and	hold	elections,	much	less	initiate
a	constitution-making	process.	In	March	of	2012,	thousands	of	tribal	notables	as
well	 as	military	and	political	 elites	 from	 the	eastern	part	of	 the	country	held	a
conference	 in	 the	 anti-Qaddafi	 opposition	 stronghold	 of	 Benghazi.	 There	 they
declared	 much	 of	 the	 eastern	 part	 of	 the	 country,	 including	 Benghazi,	 an
autonomous	 region	within	 a	 greater,	 federal	 Libya.11	 Their	 demand	 resembled
fairly	 closely	 that	 of	 the	 Kurds	 in	 its	 insistence	 that	 the	 autonomous	 region
would	run	its	own	schools,	have	its	own	parliament,	and	organize	its	own	police
force,	even	as	the	national	army	and	foreign	policy	would	be	controlled	by	the
central	 government.12	 While	 it	 would	 be	 hard	 to	 describe	 the	 population	 of
eastern	Libya	as	an	independent	“people”	in	the	manner	of	the	Kurds,	it	is	clear
that	 historically	 this	 population,	 and	 Benghazi	 in	 particular,	 chafed	 against
perceived	neglect	and	mistreatment	from	the	western	part	of	the	country,	where
the	capital,	Tripoli,	is	located.	This	helps	to	explain	why	Benghazi	was	the	city
where	the	opposition	to	Qaddafi	was	based	during	the	conflict	to	remove	him.13
Unsurprisingly,	 the	 nationalists	 who	 dominate	 the	 Transitional	 National

Council	based	in	Tripoli	have	stridently	opposed	the	autonomy	demand,	insisting
that	it	will	lead	to	the	breakup	of	the	country.14	 It	 is	unclear,	however,	whether
other	identitarian	communities,	such	as	the	Berbers,	will	pursue	the	possibility	of
federalism	now	that	notables	in	eastern	Libya	have	demanded	it.	If	they	do,	the
formula	for	autonomy	they	find	most	appealing	might	 remain	unclear.15	Under
such	 circumstances,	 it	 would	 seem	 unwise	 to	 commit	 the	 state	 to	 either	 a
confederation,	a	high	level	of	centralization,	or	any	other	precise	formula.	Iraq’s
rigidity	 in	 granting	 a	 broad	 panoply	 of	 regional	 rights	 for	 any	 province	 that
demanded	 it	has	been	problematic.	An	approach	 that	 is	more	piecemeal,	 treats



each	region	separately,	and	permits	each	to	develop	in	its	own	fashion	over	time
would	 seem	 better	 designed	 to	 accommodate	 both	 centralist	 demands	 for
national	unity	and	national	consciousness	and	regional	demands	for	recognition
and	respect.
While	 the	 outcome	 in	 Syria	 is	 much	 less	 certain,	 it	 is	 fair	 to	 say	 that	 its

divisions	 mirror	 those	 of	 Iraq	 to	 a	 remarkable	 degree.	 There	 is	 a	 significant
Kurdish	population,	which	is	quite	disaffected.	For	over	four	decades,	the	Syrian
government	had	not	granted	citizenship	to	hundreds	of	thousands	of	Kurds;	it	is
almost	inconceivable	that	such	individuals	would	deem	the	state	of	Syria	one	to
which	they	owe	any	particular	loyalty.16	Iraq	has	a	committed,	nationalist	Sunni
minority	that	retained	power	through	the	Ba’ath	Party	for	decades	and	remained
loyal	 to	 the	nation’s	 legal	and	political	 institutions	until	 the	end	of	 the	Saddam
regime.	Syria	has	a	nationalist	Alawite	minority	similarly	committed	to	a	Ba’ath
regime	 and	 demonstrating	 no	 signs	 of	 qualifying	 its	 support	 for	 the	 regime.17
Iraq’s	 once-embittered	 Shi’i	 majority	 is	 not	 unlike	 Syria’s	 Sunni	 majority,
demanding	the	initiation	of	democratic	politics,	suspicious	of	the	Ba’ath	and	its
membership	 across	 all	 levels,	 and	 almost	 certainly	 distrusting	 of	 the	 ruling
Alawites	in	light	of	recent	history.
To	what	extent	should	any	post-Assad	Syrian	state	heed	potential	calls	by	the

Sunni	 majority	 for	 broad	 efforts	 at	 de-Baathification?	 How	 best	 to	 recognize
Islam	 in	 the	 state	 given	 substantial	 populations	 of	 heterodox	 Alawites,	 not	 to
mention	non-Muslim	Druze	and	Christians?	Are	there	areas	of	Syria	that	deserve
greater	or	lesser	rights	to	autonomy?
These	 are	 all	 difficult	 questions,	 and	 all	 must	 be	 resolved	 if	 a	 successful

constitutional	state	is	to	emerge.	I	have	only	hoped	to	show	that	in	places	such	as
Syria,	 or	 Iraq,	 they	 need	 not	 be	 settled	 at	 once,	 and	 that	 in	 the	 end,	 the
establishment	of	a	flexible	framework	that	defers	some	of	them	is	not	such	a	bad
idea	under	the	circumstances.



Notes

Introduction
1.	This	enormously	suggestive	phrasing	comes	from	the	work	Sanford	Levinson.	Sanford	Levinson,

Constitutional	Faith	(Princeton,	NJ:	Princeton	University	Press,	1988),	5–6.
2.	Andrew	Arato,	Constitution	Making	under	Occupation:	The	Politics	of	Imposed	Revolution	in	Iraq

(New	York:	Columbia	University	Press,	2009),	251.
3.	Peter	Galbraith,	The	End	of	Iraq	(New	York:	Simon	and	Schuster,	2006),	206.
4.	Patrick	Cockburn,	The	Occupation	(New	York:	Verso,	2006),	195	(quoting	the	prediction	of	the

International	Crisis	Group	that	a	referendum	approving	the	constitution	will	“ensure	that	‘Iraq	will	slide
towards	full-scale	civil	war	and	dissolution’”).	To	his	credit,	Feisal	al-Istrabadi,	while	a	strong	critic	of	the
constitution,	does	indicate	that	the	future	of	the	country	cannot	be	foretold	with	any	degree	of	certainty.
Feisal	Amin	Rasoul	al-Istrabadi,	“A	Constitution	without	Constitutionalism:	Reflections	on	Iraq’s	Failed
Constitutional	Process,”	Texas	Law	Review	87	(2009):	1628–29.	Similarly,	Deeks	and	Burton	describe	the
constitution	at	length	and	do	not	suggest	that	reconciliation	is	impossible	to	achieve	in	accordance	with	its
terms.	See	generally	Ashley	S.	Deeks	and	Matthew	D.	Burton,	“Iraq’s	Constitution:	A	Drafting	History,”
Cornell	International	Law	Journal	40	(2007):	1–88.
5.	The	details	of	the	negotiations	and	the	disputes	are	laid	out	in	ample	detail	in	chapter	3.
6.	Ali	A.	Allawi,	The	Occupation	of	Iraq:	Winning	the	War,	Losing	the	Peace	(New	Haven,	CT:	Yale

University	Press,	2007),	404–6,	415–17.
7.	See,	e.g.,	Jonathan	Morrow,	“Weak	Viability:	The	Iraqi	Federal	State	and	the	Constitutional

Amendment	Process,”	United	States	Institute	of	Peace	Special	Report	168	(July	2006).	Two	leading
commentators	on	the	Iraq	Constitution,	Andrew	Arato	and	Feisal	al-Istrabadi,	similarly	regarded	the
amendments	as	a	potential	means	to	create	a	consensual	constitution,	though	they	were	certainly	not
sanguine	respecting	the	possibility	of	such	amendments	being	consensually	developed.	Al-Istrabadi	goes	so
far	as	to	describe	such	expectations	as	“utopian.”	Arato,	Constitution	Making	under	Occupation,	244;	al-
Istrabadi,	“A	Constitution	without	Constitutionalism,”	1653.
8.	Arato,	Constitution	Making	under	Occupation,	242–44.
9.	All	these	steps	are	outlined	in	the	text	of	Article	142	itself.
10.	In	May	of	2007,	approximately	four	months	after	it	was	created,	the	committee	did	provide	an	interim

report	to	the	Council	of	Representatives,	which,	had	it	been	final,	would	have	arguably	met	the	deadline	set
forth	in	Article	142.	See	United	Nations	Assistance	Mission	for	Iraq,	“UNAMI	OCS	Commentary	on	the
Constitutional	Review	Committee’s	Draft	Report,”
http://www.forumfed.org/pubs/UNAMI_OCS_ResponseENG.pdf	(commenting	on	interim	report),	last
accessed	January	2,	2013.	The	committee	issued	a	second	version,	entitled	an	“initial	draft”	of	a	final	report,
in	July	of	the	next	year.	Constitutional	Review	Committee,	“Initial	Draft,	Final	Report	of	the	Constitutional
Review	Committee,”	July	7,	2008	(on	file	with	author).	Both	of	those	reports	noted	numerous	areas	of
continuing	dispute.	A	final	report	was	not	submitted	until	the	end	of	2009,	as	the	main	text	makes	clear.
11.	Throughout	this	book,	I	make	liberal	use	of	the	term	Islamist.	For	these	purposes,	an	Islamist,

whether	Shi’i	or	Sunni,	is	one	who	seeks	more	robust	legal	recognition	for	the	shari’a	in	the	state.	It	does
not	refer	to	the	personal	piety	of	any	given	political	actor.
12.	The	2010	national	elections	ended	rather	disastrously	for	Tawafuq,	which	only	managed	to	hold	onto

http://www.forumfed.org/pubs/UNAMI_OCS_ResponseENG.pdf


a	single	seat.	The	coalition	receiving	the	vast	majority	of	Sunni	votes	during	that	election	was	Iraqiya,	as
the	main	text	more	fully	describes.
13.	This	was	information	I	was	able	to	learn	firsthand	while	in	the	offices	of	the	chair	of	the

Constitutional	Review	Committee,	during	a	late	meeting	of	key	committee	members.
14.	Hasan	al-Yasiri,	interview	on	Iraqiya	Television	(December	10,	2009).
15.	Ned	Parkers,	“Ex	Premier	Demands	New	Elections	for	Iraq,”	Los	Angeles	Times,	April	29,	2010.

Allawi	relied	on	Article	76	of	the	constitution,	which	directed	the	president	to	designate	the	leader	of	the
“representative	faction	with	the	most	members”	to	form	a	government.	Allawi	argued	that	because	his	list
received	more	votes	than	any	other,	he	led	such	a	faction.	Prime	Minister	Nouri	al-Maliki’s	position,	by
contrast,	was	that	“representative	faction	with	the	most	members”	may	well	refer	to	any	post-election
alliances	concluded	between	different	electoral	lists.	Maliki	seemed	to	have	concluded	precisely	such	an
alliance	with	other	Shi’i	factions,	making	their	combined	numbers	greater	than	Allawi’s.	As	matters	worked
out,	the	broad-based	government	created	after	the	2010	elections	was	at	least	at	the	time	of	its	formation
supported	by	all	participants,	rendering	the	question	moot.
16.	In	September	of	2012,	the	matter	escalated	with	the	handing	down	of	a	death	sentence	for	Tariq	al-

Hashimi.	“Tariq	al-Hashimi	Says	That	the	Execution	Order	against	Him	Is	Political	and	the	Case	Is	an
Illusory	One,”	BBC	(Arabic),	September	10,	2012,
http://www.bbc.co.uk/arabic/middleeast/2012/09/120910_iraq_hashimi_killing_update.shtml.	Hashimi	is
out	of	the	country	and	unlikely	to	return,	effectively	rendering	the	verdict	into	one	of	indefinite	exile.
17.	Ayad	Allawi,	Osama	Nujaifi,	and	Rafe	El-Essawi,	“How	to	Save	Iraq	from	Civil	War,”	New	York

Times,	December	28,	2011.
18.	Maad	Qayadh,	“Iraqiya:	The	End	of	the	Crisis	over	Hashimi	and	Mutlaq	Is	a	Condition	for	the

Success	of	Any	Discussions	with	the	‘Rule	of	Law,’”	Asharq	al-Awsat	(London),	March	15,	2012.
19.	Stephen	Lee	Myers,	“Iraqi	Politicians	Break	Bread,	but	Not	Their	Standoff,”	New	York	Times,	May

21,	2010.
20.	Iraq	and	the	World	News	Summary,	Radio	Sawa,	July	18,	2010.
21.	Muhammad	Allawi	interview,	Radio	Sawa,	July	18,	2010.
22.	World	Briefing,	Los	Angeles	Times,	November	16,	2009,	quoting	interview	with	Tariq	Hashimi	and

al-Hurra	Satellite	Television.	Hashimi	did	ultimately	use	his	veto	right.	As	Trumbull	and	Martin	report,	the
Federal	Supreme	Court	permitted	him	to	do	so,	albeit	in	language	so	“brief	and	obscure”	that	it	might	better
be	said	that	it	did	not	explicitly	deny	the	existence	of	such	a	veto	right.	Charles	P.	Trumbull	IV	and	Julie	B.
Martin,	“Elections	and	Government	Formation	in	Iraq:	An	Analysis	of	the	Judiciary’s	Role,”	Vanderbilt
Journal	of	Transnational	Law	44	(2011):	347.
23.	Babak	Dehghanpisheh,	“Rebirth	of	a	Nation,”	Newsweek,	February	26,	2010.
24.	Stephen	Lee	Myers,	“Iraq	Special	Report,”	New	York	Times,

http://topics.nytimes.com/top/news/international/countriesandterritories/iraq/index.html?scp=1-
spot&sq=iraq&st=cse,	last	updated	December	21,	2010.
25.	Bruce	Ackerman	and	Jennifer	Nou,	“Canonizing	the	Civil	Rights	Revolution,”	Northwestern

University	Law	Review	103	(2009):	67.
26.	This	subject	is	dealt	with	in	depth	in	chapter	5.
27.	Jennifer	Widner,	“Constitution	Writing	in	Post	Conflict	Settings,”	William	and	Mary	Law	Review	49

(2008):	1515.
28.	Arato,	Constitution	Making	under	Occupation,	227	(describing	the	Iraqi	Constitution	as	a	“mediocre

document	full	of	holes	.	.	.	leaving	some	of	the	most	fundamental	constitutional	questions	for	later
majorities	or	qualified	majorities	to	decide”).
29.	Hanna	Lerner,	Making	Constitutions	in	Deeply	Divided	Societies	(New	York:	Cambridge	University

Press,	2011),	12.	Lerner’s	extraordinary	work	on	the	subject	of	constitution	making	in	such	circumstances
has	much	salience	in	the	context	of	Iraq,	as	the	balance	of	the	text	makes	clear,	and	her	seminal	ideas
resonate	throughout	this	work.
30.	In	the	words	of	al-Istrabadi,	“Iraq’s	new	political	elites	were	simply	not	yet	ready	to	draft	a

http://www.bbc.co.uk/arabic/middleeast/2012/09/120910_iraq_hashimi_killing_update.shtml
http://topics.nytimes.com/top/news/international/countriesandterritories/iraq/index.html?scp=1-spot&sq=iraq&st=cse


permanent	constitution.	It	had	taken	months	just	to	negotiate	an	interim	constitution.	.	.	.	The	new	political
elites	needed	what	in	labor	law	is	called	a	‘cooling	off	period,’	or	what	in	UN	jargon	is	called	time	for
‘confidence-building	measures.’”	Al-Istrabadi,	“A	Constitution	without	Constitutionalism,”	1652.

Chapter	One
1.	Arato,	Constitution	Making	under	Occupation,	76.
2.	Arato	points	out	that	this	was	the	model	that	was	employed	in	Iraq,	though	in	a	particularly

“pathological”	form.	Ibid.,	131.
3.	This	type	of	constraint	creates	tension,	as	the	body	tasked	with	writing	the	constitution	might	not	feel

that	the	restrictions	imposed	on	it	by	a	prior	unelected	body	are	legitimate.	If	this	is	the	case,	the	body	might
feel	free	to	ignore	such	restrictions.	Jon	Elster	describes	the	problem	of	constitution-making	bodies	going
beyond	their	previously	set	mandate	as	being	one	that	“arises	quite	frequently.”	Jon	Elster,	“Constitutional
Bootstrapping	in	Philadelphia	and	Paris,”	in	Constitutionalism,	Identity,	Difference,	and	Legitimacy:
Theoretical	Perspectives,	ed.	Michel	Rosenfeld	(Durham,	NC:	Duke	University	Press,	1994),	57.	Hence	at
times,	some	of	the	interim	constraints	are	ignored	by	a	“breakaway”	constitution-making	convention,	as
occurred	in	the	American	and	French	contexts	in	the	late	eighteenth	century.	Ibid.,	67–69.	Nevertheless,
even	if	partially	disregarded	later	in	the	process,	the	interim	rules	will	prove	quite	important	in	any	number
of	contexts.	For	one	thing,	interim	rules	for	the	election	of	the	body	that	will	write	the	final	constitution	can
hardly	be	changed	by	that	subsequently	convened	body.	(In	the	eighteenth-century	context,	Elster	refers	to
such	rules	more	broadly	as	being	among	the	rules	of	“convocation	and	delegation.”)	Hence	in	Spain,	the
party	that	managed	the	transition	to	democratic	rule	following	Franco’s	death,	the	Union	of	the	Democratic
Center	(UCD),	benefited	the	most	from	the	electoral	rules	announced	for	the	1977	Cortes,	the	body	that
would	write	Spain’s	1978	Constitution.	Though	receiving	only	35%	of	the	vote,	the	UCD	ended	up	with
over	47%	of	the	seats	in	the	Cortes	under	the	electoral	rules.	By	contrast,	the	Communists	received	9%	of
the	vote	and	only	5.71%	of	the	seats.	Andrea	Bonime-Blanc,	Spain’s	Transition	to	Democracy:	The	Politics
of	Constitution	Making	(Boulder,	CO:	Westview	Press,	1987),	42–44.
4.	Arato,	Constitution	Making	under	Occupation,	76.
5.	Janos	Kis,	“Between	Reform	and	Revolution,”	East	European	Politics	&	Society	12	(1988):	314.
6.	Jeremy	Sarkin,	“The	Drafting	of	South	Africa’s	Constitution	from	a	Human	Rights	Perspective,”

American	Journal	of	Comparative	Law	47	(1999):	68.
7.	Jon	Elster,	introduction	to	The	Roundtable	Talks	and	the	Breakdown	of	Communism,	ed.	Jon	Elster

(Chicago:	University	of	Chicago	Press,	1996),	3;	Arato,	Constitution	Making	under	Occupation,	76.
8.	Indeed,	Elkins,	Ginsburg,	and	Melton	describe	it	as	being	one	of	the	premier	three	indicia	of

constitutional	endurance	on	the	basis	of	their	empirical	review	of	every	nearly	written	national	constitution
ratified	since	1789.	Zachary	Elkins,	Tom	Ginsburg,	and	James	Melton,	The	Endurance	of	National
Constitutions	(Cambridge:	Cambridge	University	Press,	2009),	78–79.	That	inclusiveness	is	an
uncontroversial	virtue	is	not,	of	course,	equivalent	to	saying	it	is	a	virtue	universally	practiced.	Arato	points
out	that	in	the	context	of	the	process	of	creating	Iraq’s	interim	constitution,	the	United	States	employed
nothing	resembling	the	inclusiveness	of	an	Eastern	European–style	“roundtable.”	Arato,	Constitution
Making	under	Occupation,	76.
9.	In	the	words	of	Hanna	Lerner,	“[T]he	existing	theory	does	not	provide	an	adequate	answer	to	the

puzzle	of	constitution-making	in	the	absence	of	a	consensus	on	the	shared	norms	and	values	that	should
underpin	the	state.”	Lerner,	Making	Constitutions,	6.
10.	Some	commentators	have	suggested	important	limitations	on	how	participatory	a	constitutional

negotiation	process	should	be	in	a	deeply	divided	society.	See,	e.g.,	Donald	Horowitz,	“Conciliatory
Institutions	and	Constitutional	Processes	in	Post-Conflict	States,”	William	and	Mary	Law	Review	49	(2008):
1232–33	(challenging	the	notion	that	constitutional	processes	should	invariably	be	“deeply	participatory”).
Such	commentators	believe	that	negotiations	among	representative	leaders	of	different	groups	in	the
bargaining	process	can	be	more	effective	than	public	engagement	under	certain	circumstances.	However,



the	notion	that	each	significant	identitarian	group	should	at	least	be	represented	is	on	balance
uncontroversial.
11.	Elster,	introduction	to	The	Roundtable	Talks,	3.
12.	The	ANC,	for	example,	controlled	312	of	the	490	seats	in	the	elected	Constitutional	Assembly	tasked

with	drafting	a	final	constitution.	The	formerly	ruling	National	Party	was	the	next-highest	receiver	of	votes,
and	controlled	99	seats.	Hassen	Ibrahim,	The	Soul	of	a	Nation:	Constitution	Making	in	South	Africa	(Cape
Town:	Oxford	University	Press,	1998),	181.
13.	It	should	be	noted	that	the	magisterial	empirical	study	of	Elkins,	Ginsburg,	and	Melton	seems	to

suggest	that	capacious	text	is	a	bad	idea	as	a	general	matter,	because	specificity	is	more	conducive	to
constitutional	endurance.	Elkins,	Ginsburg,	and	Melton,	Endurance,	86–87.	Naturally,	as	their	work	is
based	on	a	thorough	empirical	study	of	virtually	every	national	constitution	since	1789,	and	the	focus	of	this
book	is	on	that	considerably	smaller	number	of	societies	which	are	deeply	divided,	with	disparate,
competing	groups	having	highly	inconsistent	internal	views	on	the	form	the	state	should	take,	such	disparity
in	conclusions	as	between	that	work	and	this	one	is	hardly	a	surprise.
14.	An	excellent	description	of	the	wide	variety	of	parties	and	their	perspectives	is	set	forth	in	Bonime-

Blanc,	Spain’s	Transition,	27–31.
15.	Granville	Austin,	Working	a	Democratic	Constitution	(New	York:	Oxford	University	Press,	2003),	4–

5;	Ian	Talbot,	India	and	Pakistan:	Inventing	the	Nation	(New	York:	Oxford	University	Press,	2000),	157.
16.	As’ad	Abukhalil,	“National	Pact	(Lebanon),”	in	Encyclopedia	of	the	Modern	Middle	East	and	North

Africa,	ed.	Philip	Mattar,	vol.	3,	2nd	ed.	(New	York:	Macmillan	Reference	USA,	2004),	1662–63.
17.	Albert	Hourani,	A	History	of	the	Arab	Peoples	(Cambridge,	MA:	Belknap	Press	of	Harvard

University	Press,	1991),	429.
18.	Fouad	Ajami,	The	Vanished	Imam	(Ithaca,	NY:	Cornell	University	Press,	1986),	57–59,	124.
19.	Malcom	E.	Yapp,	The	Near	East	since	the	First	World	War	(New	York:	Longman,	1991),	269.
20.	As	concerns	specifically	the	constitutional	design	of	power-sharing	arrangements	to	maximize	the

possibility	of	future	effective	governance	in	any	constitutional	state,	the	Lebanese	model	is	not	only
excessively	precise	but	particularly	badly	conceived	in	hindsight.	The	academic	literature	tends	to	advance
two	different	theories	respecting	appropriate	mechanisms	to	address	this	issue	of	power	sharing	in	highly
divided	societies.	The	first	of	these	is	the	“consociational”	approach,	which	is	a	system	wherein	all	major
identitarian	groups	must	agree	to	all	political	decisions	of	import	in	the	constitutional	state.	The	second	is
the	“centripetal”	approach,	which	relies	on	the	establishment	of	electoral	rules	designed	to	ensure	that
moderate	elements	within	any	identitarian	group	willing	to	work	across	identitarian	lines	are	favored	over
more	exclusivist	elements	in	electoral	processes.	See	Horowitz,	“Conciliatory	Institutions,”	1214–26
(summarizing	the	debate).	To	say	that	rigid	distribution	of	high	political	offices	by	confessional	status	is	a
departure	from	the	received	wisdom	of	effective	means	to	ensure	identitarian	cooperation	is	to	understate
the	matter	considerably.
21.	US	Constitution,	Article	I,	Section	3.	A	second	compromise	resulted	in	the	Southern	states	enjoying

disproportionate	representation	even	in	the	House	of	Representatives.	This	was	achieved	by	treating	slaves,
who	could	neither	vote	nor	participate	in	the	affairs	of	the	state,	as	three-fifths	of	a	person	when
apportioning	the	House	seats.	For	obvious	reasons,	this	second	“Three	Fifths”	Compromise,	while	no	less
essential	to	the	bargain,	is	less	frequently	extolled	in	popular	lore.
22.	While	the	Great	Compromise	may	be	praised	in	popular	culture,	and	in	high	schools	across	the

United	States,	as	an	example	of	the	wisdom	and	judiciousness	of	the	founders,	the	two-senators-per-state
rule	has	certainly	come	under	criticism	within	the	US	legal	academy,	to	such	an	extent	that	Larry	Alexander
has	referred	to	it	as	the	“favorite	whipping	boy	of	the	originalist’s	Constitution.”	Larry	Alexander,	“The
Method	of	Text	and?:	Jack	Balkin’s	Originalism	with	No	Regrets,”	University	of	Illinois	Law	Review
(2012):	613.
23.	To	quote	one	of	the	most	prominent	abolitionists	of	his	era,	William	Lloyd	Garrison:

There	is	much	declamation	about	the	sacredness	of	the	compact	which	was	formed	between	the	free	and



slave	states	on	the	adoption	of	the	Constitution.	A	sacred	compact,	forsooth!	We	pronounce	it	the	most
bloody	and	heaven-daring	arrangement	ever	made	by	men	for	the	continuance	and	protection	of	a	system
of	the	most	atrocious	villainy	ever	exhibited	on	earth.

William	Lloyd	Garrison,	“The	Great	Crisis,”	Liberator	2,	no.	52	(December	29,	1832).
24.	Paul	Finkelman,	“The	Cost	of	Compromise	and	the	Covenant	with	Death,”	Pepperdine	Law	Review

38	(2011):	858.	See	also	Elkins,	Ginsburg,	and	Melton,	Endurance,	69.
25.	David	S.	Reynolds,	John	Brown,	Abolitionist:	The	Man	Who	Killed	Slavery,	Sparked	the	Civil	War,

and	Seeded	Civil	Rights	(New	York:	Knopf,	2005),	112–13;	135–36	(describing	the	hostilities	concerning
“Bleeding	Kansas”).
26.	Abraham	Lincoln,	“Address	at	Cooper	Institute,”	February	27,	1860;	in	Lincoln	Speeches,	ed.	Allen

Guelzo	(New	York:	Penguin	Books,	2012),	94–102	(describing	opposition	to	extension	of	slavery).
27.	J.	David	Hacker,	“A	Census	Based	Count	of	the	Civil	War	Dead,”	Civil	War	History	57,	no.	4

(December	2011):	307.
28.	Nathan	J.	Brown,	Constitutions	in	a	Nonconstitutional	World:	Arab	Basic	Laws	and	the	Prospects	for

Accountable	Government	(Albany:	State	University	of	New	York	Press,	2002),	37.
29.	Ibid.
30.	Ibid.
31.	1923	Constitution	of	Egypt,	preamble	(making	reference	to	the	constitution	as	being	promulgated	by

“We	the	King”).
32.	See	ibid.,	Article	163.
33.	Afaf	Lutfi	al-Sayyid-Marsot,	Egypt’s	Liberal	Experiment:	1922–36	(Berkeley:	University	of

California	Press,	1977),	68.
34.	Ibid.
35.	Ibid.
36.	Brown,	Constitutions	in	a	Nonconstitutional	World,	39–40.
37.	Ahmed	Othman,	“The	Revolution	of	June	23	and	the	Death	of	Democracy	in	Egypt,”	Asharq	al-

Awsat	(London),	July	23,	2011.
38.	Balkin	demonstrates	the	capaciousness	of	the	language	of	the	first	section	of	the	Fourteenth

Amendment	in	his	extensive	work	on	the	subject.	See,	e.g.,	Jack	Balkin,	“Framework	Originalism	and	the
Living	Constitution,”	Northwestern	University	Law	Review	103	(2009):	555–56	(comparing	capaciousness
of	language	of	Section	1	of	the	Fourteenth	Amendment	with	the	language	of	Sections	2–4	of	the	same
amendment);	Jack	Balkin,	“Abortion	and	Original	Meaning,”	Constitutional	Commentary	24	(2007):	295–
312	(describing	how	a	right	to	abortion	can	be	constructed	from	the	Fourteenth	Amendment	on	the	basis	of
its	“anti-subordination”	principles);	Jack	Balkin,	Living	Originalism	(Cambridge,	MA:	Belknap	Press	of
Harvard	University	Press,	2009),	220–55	(describing	at	length	the	broad	scope	of	the	Fourteenth
Amendment	and	the	different	means	by	which	it	can	be	constructed	to	realize	rights	far	beyond	those	that
the	drafters	may	have	originally	expected,	but	consistent	with	the	original	meaning	of	the	text).
39.	William	E.	Nelson,	The	Fourteenth	Amendment:	From	Political	Principle	to	Judicial	Doctrine

(Cambridge,	MA:	Harvard	University	Press,	1988),	44	(quoting	the	Iowa	“Governor’s	Message”	as	printed
in	the	Iowa	State	Register,	January	15,	1868).
40.	Eric	Foner,	Reconstruction:	America’s	Unfinished	Revolution	1863–1877	(New	York:	Harper	and

Row,	1988),	269.
41.	This	was	an	illegality,	a	usurpation	of	the	states’	rights	to	approve	amendments	under	Article	V	of	the

Constitution.	Bruce	Ackerman,	We	the	People:	Transformations	(Cambridge,	MA:	Harvard	University
Press	1998),	117.
42.	Foner,	Reconstruction,	266–67.
43.	Ackerman,	We	the	People,	106.
44.	James	E.	Sefton,	The	United	States	Army	and	Reconstruction	(Baton	Rouge:	Louisiana	State

University	Press,	1967),	130,	133.



45.	A	similar	type	of	imposition	was	contemplated	in	Iraq	when	Sunni	opposition	threatened	to	derail	the
constitutional	referendum.	The	problem	in	Iraq	was	not	a	boycott	but	rather	a	“no”	vote,	meaning	that	the
change	to	force	the	imposition	would	have	to	be	undertaken	in	reverse.	Under	the	rules	of	the	interim
constitution,	if	three	provinces	voted	against	the	constitution	by	a	two-thirds	vote,	the	referendum	would
fail.	To	avoid	the	possibility	of	this	occurring,	the	Shi’i	and	Kurdish	parties	enacted	a	resolution	in	the
interim	legislature	that	would	render	the	two-thirds	trigger	applicable	only	if	it	was	undertaken	by	two-
thirds	of	registered	voters,	rather	than	those	voting.	After	US	intervention,	this	resolution	was	withdrawn.
The	referendum	passed	anyway.	Allawi,	Occupation	of	Iraq,	416–17.
46.	Claudine	L.	Ferrell,	Reconstruction	(Westport,	CT:	Praeger,	2003),	39.
47.	It	appears	that	at	least	in	the	early	years,	even	the	federal	judiciary	took	this	view.	Nelson,	Fourteenth

Amendment,	64–65.
48.	Plessy	v.	Ferguson,	163	U.S.	537	(1896).
49.	Brown	v.	Board	of	Education,	347	U.S.	483	(1954).
50.	Reed	v.	Reed,	404	U.S.	71	(1971);	Roe	v.	Wade,	410	U.S.	113	(1973).
51.	Lawrence	v.	Texas,	539	U.S.	558	(2003).
52.	Elkins,	Ginsburg,	and	Melton	suggest	that	flexibility	in	permitting	change	to	constitutional	text

through	amendment	and	otherwise	is	an	indicator	of	constitutional	endurance.	Elkins,	Ginsburg,	and
Melton,	Endurance,	82–83.
53.	Ackerman	and	Nou,	“Canonizing,”	67	(“If	constitutional	lawyers	know	anything,	they	know	that	a

formal	amendment	serves	as	the	nation’s	last	resort”).
54.	Bonime-Blanc,	Spain’s	Transition,	37.
55.	Charles	E.	Ehrlich,	“Ethno-Cultural	Minorities	and	Federal	Constitutionalism:	Is	Spain	Instructive?,”

Southern	Illinois	Law	Review	24	(2000):	314	(“In	an	effort	to	produce	a	constitution	that	best	incorporates
compromise,	the	framers	of	Spain’s	Constitution	of	1978	failed	to	settle	fundamental	questions	and	created
too	many	contradictions”).	For	the	reasons	set	forth	in	the	main	text,	I	accept	the	characterization	but	not
the	criticism.
56.	Bonime-Blanc,	Spain’s	Transition,	72.
57.	Ehrlich,	“Ethno-Cultural	Minorities,”	298.	In	the	closing	pages	of	his	article,	Ehrlich	does	credit	the

drafters	of	Spain’s	constitution	with	managing	to	keep	the	nation	together,	and	suggests	that	this
achievement	may	well	be	more	important	than	what	he	regards	as	highly	imperfect	text	concerning
federalism	(p.	318).
58.	Lerner,	Making	Constitutions,	172–73.
59.	Constitution	of	India,	Article	44.
60.	Michael	C.	Dorf,	“The	Aspirational	Constitution,”	George	Washington	Law	Review	77	(2009):	1631.
61.	Ibid.	Dorf	indicates	that	the	fact	that	later	generations	may	refuse	the	invitation	to	so	construct	the

constitution	limits	any	objections	that	the	constitution	then	acts	as	a	“dead	hand”	which	constrains	the
ability	of	future	generations	to	make	these	decisions	on	their	own	through	majoritarian	processes.	Dorf	also
spends	some	time	discussing	the	possibility	of	a	“dead	hand”	problem	in	the	context	of	a	third	generation
that	wanted	to	reject	the	aspirations	of	the	drafting	generation,	whose	values	were	put	into	realization	by	a
second	generation.
62.	The	official	name	of	the	interim	constitution	was	the	Transitional	Administrative	Law,	or	TAL.

Allawi,	Occupation	of	Iraq,	220.	For	purposes	of	simplicity	and	clarity,	and	given	the	paucity	of	my
references	to	a	document	that	is	no	longer	of	any	legal	or	political	relevance,	I	refer	to	the	TAL	throughout
the	book	as	the	“interim	constitution.”
63.	Adnan	Pachachi,	quoted	in	Larry	Diamond,	Squandered	Victory:	The	American	Occupation	and	the

Bungled	Effort	to	Bring	Democracy	to	Iraq	(New	York:	Owl	Books,	2006),	177.
64.	The	Iraqi	Presidency	Council	was	a	transitional	executive	body	given	the	power	to	veto	legislation,	as

described	more	fully	in	chapter	3	and	as	set	forth	in	Article	138	of	the	Iraq	Constitution.
65.	Decision	29/2009,	Federal	Supreme	Court	of	Iraq,	decided	May	13,	2009.
66.	The	Iraq	Civil	Code,	for	example,	uses	the	term	taqwim	to	refer	to	use	of	the	Gregorian	calendar	for



calculating	the	statute	of	limitations	for	civil	claims.	Iraq	Civil	Code,	Article	433.
67.	Keith	E.	Whittington,	Constitutional	Construction:	Divided	Powers	and	Constitutional	Meaning

(Cambridge,	MA:	Harvard	University	Press,	1999),	5.
68.	Randy	E.	Barnett,	Restoring	the	Lost	Constitution:	The	Presumption	of	Liberty	(Princeton,	NJ:

Princeton	University	Press,	2004),	121.
69.	Jack	M.	Balkin,	“Nine	Perspectives	on	Living	Originalism,”	University	of	Illinois	Law	Review

(2012):	816;	Balkin,	Living	Originalism,	5–6.
70.	Balkin’s	direct	focus,	an	attempt	to	vindicate	a	theory	of	“living	constitutionalism”	while	remaining

faithful	to	the	original	meaning	of	the	Constitution’s	text,	has	generated	much	debate	within	the	American
legal	academy,	which	is	well	beyond	the	scope	of	this	book.	In	particular,	Balkin’s	claim	that	the	founders
were	espousing	fundamental	principles	underlying	the	text	which	should	be	realized	has	been	subject	to
some	level	of	criticism.	See,	e.g.,	Larry	Alexander,	“Method	of	Text	and?,”	1–9;	Henry	Paul	Monaghan,
“Supremacy	Clause	Textualism,”	Columbia	Law	Review	101	(2010):	782n251.	Nevertheless,	the	ideas
concerning	the	relationship	between	framework	text	and	constructions	are	worth	exploring,	and	are	of	some
salience	to	understanding	the	development	of	lasting	consensual	constitutional	structures	in	the	deeply
divided	state.
71.	Balkin,	Living	Originalism,	5–7.	Balkin	is	not	the	first	to	adopt	this	type	of	originalism.	Randy

Barnett,	Larry	Solum,	and	Keith	Whittington	have	all	advanced	similar	ideas.	Barnett,	Restoring	the	Lost
Constitution,	121–30	(2004);	Larry	Solum,	“Incorporation	and	Originalist	Theory,”	Journal	of
Contemporary	Legal	Issues	18	(2009):	409;	Whittington,	Constitutional	Construction,	5–15.	Randy	Barnett,
for	example,	dubbed	such	an	approach	“originalism	for	nonoriginalists,”	in	that	it	would	be	appealing	to
those	who	might	otherwise	recoil	from	more	well-known	conceptions	of	originalism	applied	by	the	likes	of
Justice	Scalia	or	the	late	Judge	Bork.	Randy	E.	Barnett,	“An	Originalism	for	Nonoriginalists,”	Loyola	Law
Review	45	(1999):	611–29.	Another	important	early	adopter	of	a	similar	approach,	and	one	who,	like	this
author,	has	sought	to	reconcile	the	monumental	insights	of	American	Legal	Realism	with	interpretive
constraints	offered	by	original	understanding	was	Robert	Clinton.	See	Robert	N.	Clinton,	“Original
Understanding,	Legal	Realism,	and	the	Interpretation	of	‘This	Constitution,’”	Iowa	Law	Review	72	(1987):
1265.
72.	To	be	clear,	good	constitutional	design	could	be	helpful	in	creating	the	mechanisms	necessary	to

foster	future	consensual	constructions.	Donald	Horowitz	has	been	a	leader	in	the	US	legal	academy	in
offering	such	a	mechanism	for	divided	states	through	a	series	of	electoral	rules.	Donald	Horowitz,	“Making
Moderation	Pay:	The	Comparative	Politics	of	Ethnic	Conflict	Management,”	in	Conflict	and	Peacemaking
in	Multiethnic	Societies,	ed.	Joseph	Montville	(New	York:	Lexington	Books,	1991),	461–67.	His	approach
has	not	gone	without	challenge.	Donald	L.	Horowitz,	“The	Alternative	Vote	and	Interethnic	Moderation:	A
Reply	to	Fraenkel	and	Grofman,”	Public	Choice	121	(2004):	507	(defending	approach	against	criticisms
based	on	empirical	study).	In	any	event,	the	only	point	here	is	that	capacious	text	will	require	subsequent
consensual	construction	to	be	successful,	and	that	such	construction,	perhaps	undertaken	in	part	by	a
legislature	elected	through	Horowitz’s	mechanisms,	will	need	to	take	the	forms	described	herein	to	be
successful	and	lasting.
73.	A	similar	argument	was	presented	by	Robert	McCloskey	many	years	earlier,	though,	as	Friedman

notes,	McCloskey	did	not	discuss	in	the	same	level	of	detail	the	consequences	of	the	court’s	failing	to
adhere	to	public	opinion	when	it	did	indeed	choose	to	embark	on	a	separate	course.	Robert	McCloskey,	The
American	Supreme	Court	(Chicago:	University	of	Chicago	Press,	[1960],	5th	ed.,	2010).	Barry	Friedman,
The	Will	of	the	People	(New	York:	Farrar,	Straus	and	Giroux,	2009),	11.
74.	Friedman,	Will,	11.
75.	Ibid.,	13–14.
76.	Ibid.,	15.	Precisely	what	the	point	then	is	of	judicial	review,	if	in	the	end	the	court	will	only	endorse

what	the	people	demand,	is	a	matter	that	Friedman	discusses	only	briefly	at	the	end	of	this	comprehensive
account.	Ibid.,	381–83.	See	also	Michael	Dorf,	“The	Majoritarian	Difficulty	and	Theories	of	Constitution
Decision	Making,”	University	of	Pennsylvania	Journal	of	Constitutional	Law	13	(2010):	283–304



(addressing	this	question	more	thoroughly).
77.	This	is	equally	true	of	McCloskey’s	seminal	work	on	the	same	subject.
78.	Al-Istrabadi,	“A	Constitution	without	Constitutionalism,”	1651.
79.	See,	e.g.,	Galbraith,	End	of	Iraq,	207	(predicting	a	confederation	so	loose	that	each	region	would

have	its	own	military).
80.	For	a	common	reflection	of	this	belief,	see	Diamond,	Squandered	Victory,	127	(suggesting	an

inability	of	the	Shi’i	laity	to	think	for	itself	about	a	pronouncement	by	Grand	Ayatollah	Sistani).
81.	Scott	Johnson,	“Silent	Sistani,”	Newsweek,	September	3,	2006.
82.	Haider	Ala	Hamoudi,	“Ornamental	Repugnancy:	Identitarian	Islam	and	the	Iraqi	Constitution,”	St.

Thomas	Law	Journal	7(2010):	702–3.
83.	“Thousands	of	Iraqis	Protest	in	Day	of	Rage,”	Al	Arabiya,	February	25,	2011;	Khalid	al	Ansary,

“Maliki	Warns	Iraqis	Al	Qaeda	May	Target	Planned	Protests,”	Daily	Star	(Beirut),	February	25,	2011.
84.	Friedman,	Will,	11.
85.	Balkin,	“Framework	Originalism,”	561.
86.	For	his	part,	Whittington	describes	the	process	of	construction	as	inherently	a	political	one.

Whittington,	Constitutional	Construction,	6.
87.	William	N.	Eskridge	Jr.	and	John	Ferejohn,	“Super-Statutes,”	Duke	Law	Journal	50	(2001):	1217.
88.	Balkin,	Framework	Originalism,	566.
89.	Lerner,	Making	Constitutions,	6–7.

Chapter	Two
1.	Patrick	Cockburn,	Muqtada:	Muqtada	al-Sadr,	the	Shi’a	Revival	and	the	Struggle	for	Iraq	(New	York:

Simon	&	Schuster,	2008),	32.	Before	the	creation	of	the	Iraqi	state,	the	vast	majority	of	the	tribes	that
inhabited	what	is	now	modern	Iraq	were	Sunni.	Intense	conversion	efforts,	however,	led	to	a	massive
population	shift	in	favor	of	Shi’ism	over	the	course	of	the	nineteenth	century,	which	resulted	in	a	majority
Shi’i	population	by	the	start	of	the	twentieth	century,	before	the	British	Mandate.	Yitzhak	Nakash,	The
Shi’is	of	Iraq	(Princeton,	NJ:	Princeton	University	Press,	1994),	41–43.
2.	See	Hanna	Batatu,	The	Old	Social	Classes	and	the	Revolutionary	Movements	of	Iraq	(Princeton,	NJ:

Princeton	University	Press,	1978),	26	(quoting	Feisal	as	indicating	that	“the	taxes	are	on	the	Shi’i,	death	is
on	the	Shi’i,	and	the	posts	are	for	the	Sunni”).
3.	Nakash,	Shi’is,	81.
4.	Yapp,	Near	East,	73.	In	full	disclosure,	my	grandfather	held	both	of	these	portfolios	during	the

monarchy.
5.	Ibid.
6.	Nakash,	Shi’is,	95–96.
7.	Ibid.,	199.
8.	Megan	Stack,	“March	of	a	Million	Pilgrims	Shows	Shi’a	Power,”	Newark	(NJ)	Star-Ledger,	April	23,

2003.
9.	Allawi,	Occupation	of	Iraq,	22.
10.	Nakash,	Shi’is,	161.
11.	Batatu,	Old	Social	Classes,	272.
12.	Marion	Farouk-Sluglett	and	Peter	Sluglett,	“The	Transformation	of	Land	Tenure	and	Rural	Social

Structure	in	Central	and	Southern	Iraq,	1870–1958,”	International	Journal	of	Middle	Eastern	Studies	15,
no.	4	(1983):	500.
13.	Ibid.
14.	Ibid.,	501.
15.	Haider	Ala	Hamoudi,	“Orientalism	and	the	Fall	and	Rise	of	the	Islamic	State,”	Middle	Eastern	Law

and	Governance	2	(2010):	87–88.
16.	Moojan	Momen,	An	Introduction	to	Shi’i	Islam:	The	History	and	Doctrines	of	Twelver	Shi’ism	(New



Haven,	CT:	Yale	University	Press,	1985),	247.
17.	The	historicity	of	this	claim,	indeed	the	historicity	of	many	Shi’i	truth	claims,	has	been	amply

challenged.	In	the	end,	I	adopt	Momen’s	position	that	such	challenges	are	interesting,	but	bear	no	influence
on	Shi’i	Islam	itself,	neither	on	its	leaders	nor	the	masses.	Momen,	Introduction	to	Shi’i	Islam,	xiv.
18.	Haider	Ala	Hamoudi,	“You	Say	You	Want	a	Revolution:	Interpretive	Communities	and	the	Origins	of

Islamic	Finance,”	Virginia	Journal	of	International	Law	48	(2008):	266–69.
19.	There	were,	it	should	be	noted,	various	juristic	interventions	into	politics	that	preceded	Muhammad

Baqir	al-Sadr’s	efforts	to	establish	juristic	government.	One	of	the	most	notable	was	Shi’i	jurist	Muhammad
Bahr	ul-Ulum’s	detailed	objection	to	the	Law	of	Personal	Status	when	it	was	first	being	considered	at	the
end	of	the	1950s.	Another	was	the	well-publicized	opposition	of	Grand	Ayatollah	Muhsen	al-Hakim	to	the
Iraq	Communist	Party	and	to	Nasserite	Socialism	until	his	death	in	1970.	Joyce	Wiley,	The	Islamic
Movement	of	Iraqi	Shi’as	(Boulder,	CO:	Lynne	Rienner	Publishers,	1992),	36,	46.	Yet	it	is	fair	to	say	that	on
balance,	prior	to	Sadr’s	rise,	juristic	forays	into	political	matters	were	sporadic	and	isolated.
20.	Chibli	Mallat,	The	Renewal	of	Islamic	Law	(Cambridge:	Cambridge	University	Press,	1993),	6–7.
21.	Trumbull	and	Martin,	“Elections,”	332–33.
22.	Liz	Sly,	“Sadr	Conducts	Iraq’s	First	Primary,”	Los	Angeles	Times,	October	17,	2009;	“Iraq’s	Coming

Election,	the	Region’s	Liveliest	System,”	Economist	(London),	November	7,	2009.
23.	While	in	theory	the	primaries	were	open,	in	practice,	based	on	location	of	polling	stations	and	the

interest	of	the	broader	public,	only	reliable	grassroots	supporters	of	the	parties	were	likely	to	attend,	who
would	be	overwhelmingly	Shi’is.
24.	Diamond,	Squandered	Victory,	48.
25.	Mallat,	Renewal,	18.
26.	Cockburn,	Muqtada,	105–6.
27.	Arato,	Constitution	Making	under	Occupation,	207.
28.	Ibid.,	105.
29.	Sheikh	Humam	Hamoudi,	“My	Perceptions	of	the	Iraqi	Constitutional	Process,”	Stanford	Law	Review

59	(2007):	1316.
30.	Arato,	Constitution	Making	under	Occupation,	105.
31.	Hamoudi,	“My	Perceptions	of	the	Iraqi	Constitutional	Process,”	1318.
32.	Diamond,	Squandered	Victory,	175.
33.	Allawi,	Occupation	of	Iraq,	223.	There	may	have	been	specific	fears	regarding	how	the	Kurdish	veto

might	be	used.	Most	of	the	fears	of	the	Najaf	seminaries	would	probably	lie	in	the	area	of	Islam	and	the
state,	given	that	the	Kurds	are	by	far	the	most	secular	community	in	Iraq—it	remains	to	this	day	far	easier	to
buy	a	bottle	of	Johnnie	Walker	Black	Label	Whisky	in	Suleymania	than	in	the	entire	state	of	Pennsylvania.
But	such	concerns	were	not	voiced	by	Sistani	at	the	time,	or	by	Sheikh	Humam	Hamoudi	after	the	fact.	The
objections	centered	on	the	principle	of	countermajoritarianism	rather	than	its	possible	abuse.
34.	Allawi,	Occupation	of	Iraq,	341–43.
35.	Ibid.,	392–93,	437.
36.	Niqash	website,	http://www.niqash.org/articles/?id=2395	(publishing	electoral	results	showing

different	Shi’i	factions),	accessed	January	2,	2013.
37.	Trumbull	and	Martin,	“Elections,”	340.	Trumbull	and	Martin	note	a	third	faction	of	the	former	UIA,

known	as	the	Iraqi	Unity	Alliance	(IUA),	but	it	was	sufficiently	small,	and	did	sufficiently	poorly	in	the
2010	elections,	that	I	have	not	made	mention	of	it.
38.	Allawi,	Occupation	of	Iraq,	44.
39.	Diamond,	Squandered	Victory,	46.
40.	Allawi,	Occupation	of	Iraq,	44.
41.	Hamoudi,	“You	Say	You	Want	a	Revolution,”	n94;	Allawi,	Occupation	of	Iraq,	342.
42.	ISCI’s	positions	regarding	Islam	and	the	state	are	discussed	in	some	detail	in	chapter	3.
43.	Hamoudi,	Reflections,	1317;	emphases	supplied.
44.	Al-Istrabadi,	“A	Constitution	without	Constitutionalism,”	1648.

http://www.niqash.org/articles/?id=2395


45.	Diamond,	Squandered	Victory,	217.
46.	L.	Paul	Bremer,	My	Year	in	Iraq	(New	York:	Simon	and	Schuster,	2006),	295;	emphasis	supplied.
47.	Allawi,	Occupation	of	Iraq,	343–44.
48.	Ibid.,	322–23.
49.	Ibid.,	271–72.
50.	Ibid.,	139–40.
51.	Ibid.,	92.
52.	Thus,	for	example,	Sistani	could	work	with	Sadr	to	defuse	the	Najaf	crisis	between	Sadr	and	the

interim	Iraqi	government	by	forcing	Sadr	over	his	objection	to	clear	the	city	in	exchange	for	an	amnesty	for
his	followers	that	was	effectively	imposed	on	Prime	Minister	Allawi.	Ibid.,	330.	Sadr	was	wise	enough	to
heed	the	demands	of	the	clerical	elite,	and	the	clerical	elite	wise	enough	not	to	demand	the	disbanding	of
the	army,	but	the	disagreements	between	Sadr	and	Sistani	over	the	matter	were	obvious	enough.
53.	http://www.youtube.com/watch?v=cQSaw1EHSBA,	last	checked	January	3,	2013.
54.	http://www.youtube.com/watch?v=mW74EqFS5UW,	last	checked	January	3,	2013.
55.	Allawi,	Occupation	of	Iraq,	xvii;	Cockburn,	Muqtada,	99.
56.	Cockburn,	Muqtada,	9,	27–43;	Mallat,	Renewal,	7.
57.	Allawi,	Occupation	of	Iraq,	268.
58.	See	ibid.,	271	(Sadrist	standoff	with	the	United	States);	320–22	(with	Allawi’s	interim	government);

James	Glanz	and	Alyssa	Rubin,	“Iraqi	Army	Takes	Last	Basra	Areas	from	Sadr	Force,”	New	York	Times,
April	20,	2008	(Sadr’s	battle	with	the	Iraqi	army	under	Maliki’s	control).
59.	Allawi,	Occupation	of	Iraq,	27.
60.	Ibid.,	31–32.
61.	Ibid.,	104.
62.	Ibid.,	370.
63.	An	excellent	example	is	provided	in	the	early	resolution	advanced	by	ISCI’s	Abdul	Aziz	al-Hakim	to

repeal	Iraq’s	personal	status	law	(which	governs	family	law	as	well	as	inheritance),	replacing	it	only	with
the	religious	rules	applicable	to	the	individuals	concerned.	See	Haider	Ala	Hamoudi,	“Money	Laundering
amidst	Mortars:	Legislative	Process	and	State	Authority	in	Post-Invasion	Iraq,”	Transnational	Law	and
Contemporary	Problems	16	(2007):	544.	Da’wa	voted	in	support,	and	also	walked	out	of	a	second	vote,
during	which	the	original	resolution	was	repealed.	Diamond,	Squandered	Victory,	172.
64.	This	is	discussed	in	chapter	5	in	some	detail.
65.	Allawi,	Occupation	of	Iraq,	343.
66.	Sistani	may	not	have	wanted	to	include	independents	as	a	means	to	balance	the	voices	of	the

dominant	parties,	but	rather	to	pitch	as	broad	and	inclusive	a	Shi’i	tent	as	possible	so	as	to	credibly	position
the	UIA	as	the	collective	voice	of	the	Shi’a.	Indeed,	there	is	some	evidence	for	this	proposition.	It	appears
that	Sistani,	or	at	least	senior	leadership	within	the	UIA	at	his	behest,	even	approached	the	secular	Shi’i
Ayad	Allawi	in	the	hope	of	having	him	join	the	electoral	coalition.	Unsurprisingly,	given	that	he	represented
that	limited	faction	of	urban,	secularized,	and	largely	Arab	nationalist	Shi’a	who	did	not	care	about	Najaf,	it
made	little	sense	for	him	to	hitch	his	fortunes	to	the	UIA,	and	he	declined	the	offer.	Allawi,	Occupation	of
Iraq,	345.
67.	Ibid.,	343.	Sabrina	Tavernise	and	Qais	Mizher,	“Iraqis	Expect	to	Finish	List	for	Cabinet	This	Week,”

New	York	Times,	May	18,	2006.
68.	See,	e.g.,	Steven	Lee	Myers,	“Shuttle	Campaigning,	Iraqi	Style,”	New	York	Times,	October	10,	2010.

The	precise	timing	of	Shahrastani’s	evolution	from	political	independent	to	centralist	Da’wa	ally	is	not
entirely	clear.	It	is	also,	for	the	purposes	of	this	work,	irrelevant.	Shahrastani	was	not	on	the	Constitutional
Committee,	and	his	views	do	not	seem	to	appear	in	the	evolving	drafts.
69.	It	might	also	be	noted	that	to	make	some	sort	of	demonstration	that	the	alliance	was	broad	based	and

not	driven	by	animus	against	Sunnis,	some	token	number	of	Sunnis	were	included	on	the	UIA	slate	as	well.
Allawi,	Occupation	of	Iraq,	344.	These	Sunnis	had	even	less	of	a	voice	within	the	UIA	than	the
independents	did.

http://www.youtube.com/watch?v=cQSaw1EHSBA
http://www.youtube.com/watch?v=mW74EqFS5UW


70.	Hannah	Fairfield	and	Archie	Tse,	“The	2010	Iraqi	Parliamentary	Elections,”	New	York	Times,	March
26,	2010,	http://www.nytimes.com/interactive/2010/03/11/world/middleeast/20100311-iraq-election.html.
71.	Allawi,	Occupation	of	Iraq,	19.
72.	Nakash,	Shi’is,	xvii.
73.	Cockburn,	Muqtada,	26.
74.	Allawi,	Occupation	of	Iraq,	392;	Vali	Nasr,	The	Shia	Revival:	How	Conflicts	with	Islam	Will	Shape

the	Future	(New	York:	W.	W.	Norton,	2006),	189.
75.	Ali	Allawi,	The	Crisis	of	Islamic	Civilization	(New	Haven,	CT:	Yale	University	Press,	2009)	ix–x.
76.	Rajiv	Chandrasekaran,	“Shiites	Won’t	Sign	Final	Constitution,”	New	York	Times,	March	6,	2004

(naming	the	five	Shi’i	members	who	refused	to	sign).
77.	Allawi,	Occupation	of	Iraq,	345.
78.	Haider	Ala	Hamoudi,	“Identitarian	Violence	and	Identitarian	Politics:	Elections	and	Governance	in

Iraq,”	Harvard	International	Law	Journal	Online	51	(2010):	83,
http://www.harvardilj.org/articles/Hamoudi.pdf.
79.	Al-Istrabadi,	“A	Constitution	without	Constitutionalism,”	1649.
80.	Allawi,	Occupation	of	Iraq,	343.
81.	See	CPA	Order	96,	Section	3(3).
82.	See	Article	3(1),	Law	of	Elections,	no.	26	of	2009,	amending	Law	of	Elections,	no.	16	of	2005	(Iraq).

The	open	list	was,	it	should	be	noted,	a	demand	of	Najaf’s	clerical	hierarchy	in	2010,	but	was	not	in	2006.
Hamoudi,	“Identitarian	Violence,”	88.	Sistani	has	learned,	it	seems,	a	great	deal	respecting	electoral	politics
during	the	early	years	of	Iraq’s	young	democracy,	and	has	begun	to	master	the	means	by	which	Shi’i
inclusiveness	might	be	ensured.	It	certainly	does	not	come	about	through	additions	of	so-called
independents	to	an	electoral	slate,	but	rather	through	granting	greater	voter	choice	over	the	ordering	of	the
candidate	slate	presented	to	them.
83.	Arato,	Constitution	Making	under	Occupation,	210.
84.	Taken	from	the	Kurdish	national	anthem.
85.	The	first	genuine	uprising	in	favor	of	independence,	against	the	British,	took	place	in	1922,	a	full

decade	before	Iraq	received	its	independence	and	before	the	founding	of	the	KDP.	Marion	Farouk-Sluglett
and	Peter	Sluglett,	Iraq	since	1958:	From	Revolution	to	Dictatorship,	2nd	ed.	(New	York:	I.	B.	Tauris,
2003),	26.
86.	Phebe	Marr,	The	Modern	History	of	Iraq,	3rd	ed.	(New	York:	Westview	Press,	2012),	151.
87.	Farouk-Sluglett	and	Sluglett,	Iraq	since	1958,	103.
88.	Marr,	Modern	History	of	Iraq,	152	(describing	1970	autonomy	agreement).
89.	Farouk-Sluglett	and	Sluglett,	Iraq	since	1958,	269–70.
90.	Galbraith,	End	of	Iraq,	34–35.
91.	Ibid.,	49,	60–61.
92.	Allawi,	Occupation	of	Iraq,	53,	62.
93.	Ibid.,	73.
94.	Galbraith,	End	of	Iraq,	157–58.
95.	1992	Kurdistan	Proposal	for	the	Constitution	of	the	Federal	Republic	of	Iraq,	preamble	(on	file	with

author).
96.	Ibid.	at	Articles	2,	8.
97.	Ibid.	at	Articles	27,	33.
98.	Ibid.	at	Articles	59,	69.
99.	This	preference	to	focus	on	federalism	when	dealing	with	the	national	government	to	the	derogation

of	much	else	(including	matters	of	both	Islam	or	women’s	rights)	was	apparent	in	the	constitutional
amendment	negotiations	of	the	Constitutional	Review	Committee	as	well,	when	Sunni	Islamists	proposed
amending	the	constitution	so	that	Iraqi	mothers	would	not	be	able	to	pass	citizenship	to	their	children	in	the
manner	that	Iraqi	fathers	do.	This	was	defended	by	some	of	the	Shi’i	Islamists,	including	Dr.	Hasan	al-
Yasiri,	as	being	consistent	with	dominant	global	trends,	the	United	States	being	an	outlier.	A	second

http://www.nytimes.com/interactive/2010/03/11/world/middleeast/20100311-iraq-election.html
http://www.harvardilj.org/articles/Hamoudi.pdf


international	observer	from	our	team,	Sara	Burhan	Abdullah	(who	is	also	my	wife),	convincingly
demonstrated	that	this	type	of	obvious	gender	discrimination	was	in	fact	very	much	the	exception	globally
rather	than	the	rule,	by	referring	to	the	broad	adoption	of	the	Convention	for	the	Elimination	of	All	Forms
of	Discrimination	against	Women,	Article	9(2)	of	which	explicitly	prohibits	such	a	practice.	Only	providing
lukewarm	support	at	most	was	the	primary	Kurdish	representative,	Fariad	Rawanduzi.	He	indicated	that	he
opposed	the	measure,	and	indeed	stated	that	enough	Iraqi	Kurdish	women	had	married	non-Iraqi	Kurds	to
make	it	of	some	interest	to	his	faction.	Still,	he	all	but	told	us	that	he	was	clearly	not	as	intent	on	fighting	for
these	provisions	as	he	was	for	others.	It	seemed	rather	clear,	for	example,	that	he	would	gladly	have	traded
the	citizenship	rights	of	(in	his	estimation)	“thousands”	of	Kurdish	children	born	to	Kurdish	non-Iraqi
fathers	if	the	Sunnis	would	only	agree	to	soften	their	demands	respecting	a	legally	empty	provision	that	Iraq
was	part	of	the	Arab	world.
Other	examples	could	well	be	provided	concerning	Kurdish	indifference	to	issues	of	women’s	rights	or

human	rights	to	the	derogation	of	regional	autonomy.	The	Interior	Ministry	insists,	for	example,	that	a
woman	receive	the	permission	of	her	father	before	she	be	given	a	passport.	Complaints	by	Kurdish
women’s	organizations	to	Kurdish	legislators	concerning	the	practice	have	been	met	with	haughty	and
dismissive	responses	(as	described	by	representatives	of	the	organizations	themselves,	to	me	and	others)	to
the	effect	that	there	are	more	important	priorities	to	deal	with	in	Baghdad.	It	is	not	that	the	Kurdish	political
leaders	did	not	believe	in	women’s	rights,	for	they	very	much	did,	certainly	relative	to	their	Arab
counterparts.	It	is	more	that	the	preservation	of	those	rights,	on	behalf	of	the	women	of	Iraq	generally	(very
much	including	its	Kurdish	female	population,	who	do	need	to	get	a	passport	from	the	central	government),
proved	to	be	of	secondary	importance	to	them.
100.	Al-Istrabadi,	“A	Constitution	without	Constitutionalism,”	1646;	Galbraith,	End	of	Iraq,	161	(“Every

Iraqi	Kurd	I	know	wants	an	independent	Kurdistan”).
101.	Al-Istrabadi,	“A	Constitution	without	Constitutionalism,”	1646–47.
102.	Farouk-Sluglett	and	Sluglett,	Iraq	since	1958,	18–19.
103.	Ibid.
104.	Ibid.,	58–59.
105.	Ibid.,	108–16.
106.	By	contrast,	the	disadvantaged	and	marginalized	identitarian	groups,	the	Shi’a	and	the	Kurds,

populated	the	ranks	of	other	parties,	among	them	the	Iraq	Communist	Party,	which	had	surprisingly	strong
influence	in	Iraq’s	religious	south	as	well	as	in	the	Kurdish	regions	(ibid.,	64–65).	Of	course,	the	Kurdish
nationalist	parties	and	the	Shi’i	Islamist	parties	also	proved	popular	among	the	Kurdish	and	Shi’i
populations,	respectively,	as	discussed	earlier	in	the	main	text.
107.	Liora	Lukitz,	Iraq:	The	Search	for	National	Identity	(London:	Frank	Cass,	1995),	112;	Marr,	Iraq,

93.
108.	Lukitz,	Iraq,	110–11.
109.	Ibid.,	111–12.
110.	Ibid.,	111.
111.	Phebe	Marr,	“The	Development	of	a	Nationalist	Ideology	in	Iraq	1920–41,”	Muslim	World	75

(2007):	93.
112.	Lukitz,	Search	for	National	Identity,	115.
113.	Nakash,	Shi’is,	161.
114.	This	idea	has	been	advanced	in	the	past	by	outside	forces,	most	prominently	by	current	vice

president	Joe	Biden	and	Leslie	Gelb	of	the	Council	of	Foreign	Relations.	Leslie	Gelb	and	Joseph	Biden,
“Federalism,	Not	Partition,”	Washington	Post,	October	3,	2007.	The	idea	even	went	so	far	as	a	sense	of	a
congressional	resolution	in	September	of	2007	that	advocated	for	a	highly	partitioned	state.
115.	Allawi,	Occupation	of	Iraq,	410.
116.	Bonime-Blanc,	Spain’s	Transition,	83.
117.	Dilek	Kurban,	“Confronting	Equality:	The	Need	for	Constitutional	Protection	of	Minorities	on

Turkey’s	Path	to	the	European	Union,”	Columbia	Human	Rights	Law	Review	35	(2003):	211–12



(describing,	disapprovingly,	“Turkey’s	commonly	expressed	fear	that	education	in	Kurdish	would	create	an
irreversible	division	among	Turks	and	Kurds	and	threaten	national	unity”).
118.	Pitman	B.	Potter,	“Governance	on	China’s	Periphery:	Balancing	Local	Autonomy	and	National

Unity,”	Columbia	Journal	of	Asian	Law	19	(2005):	309.

Chapter	Three
1.	Allawi,	Occupation	of	Iraq,	404.
2.	Nathan	Brown	indicated	in	his	influential	July	27	report	on	the	Iraq	Constitution	that	six

subcommittees	were	preparing	relevant,	separate	sections	of	the	constitution.	See	Nathan	J.	Brown,
“Constitution	of	Iraq:	Draft	Bill	of	Rights,”	http://www.carnegieendowment.org/files/billofrights.pdf,	last
modified	July	27,	2005.	On	that	date	this	was	true,	but	earlier	drafts	make	clear	that	originally	seven
sections	were	contemplated.	The	elimination	of	the	seventh	section,	relating	to	a	tribunal	that	would	rule	on
the	constitutionality	(and	Islamicity)	of	legislation,	is	discussed	later	in	this	chapter,	in	the	section	dealing
with	the	role	of	Islam	in	the	state.
3.	Allawi,	Occupation	of	Iraq,	405–6.
4.	There	is	another	set	of	agreements	that	I	understand	were	concluded	between	August	10	and	15,	at

meetings	attended	by	the	Kurds	relatively	frequently,	along	with	a	smattering	of	largely	secular	Shi’a	and
Sunni	figures	who	were	for	the	most	part	not	of	major	importance	during	the	drafting	process.	These
included	marginal	Sunni	figures	such	as	Ghazi	al-Yawer	and	Hachim	al-Hassani,	along	with	(more
significantly)	former	prime	minister	Ayad	Allawi.	See	Deeks	and	Burton,	“Iraq’s	Constitution,”	4.	I	have	no
access	to	such	drafts,	as	my	own	access	is	through	the	chair	of	the	Constitutional	Committee,	who	attended
these	meetings	at	most	sporadically.	Moreover,	I	have	a	very	hard	time	taking	seriously	any	discussions	that
did	not	include	the	major	members	of	the	UIA,	or	even	(I	understand	from	those	involved)	the	Sunnis	who
had	been	recruited	to	join	the	committee	through	US	intervention.	The	entire	affair	would	not	even	be	worth
mentioning	but	for	the	fact	that,	probably	because	both	the	US	Embassy	and	the	United	Nations	were	given
considerably	more	access	to	this	group	of	negotiators,	such	talks	have	taken	on	outsized	importance	in	the
accounts	offered	by	them.	Their	accounts	therefore	emphasize	“deals”	this	group	reached	in	some	detail,
after	which	such	deals	are	quite	often	summarily	rejected	by	the	UIA	leadership,	never	to	appear	in	the	files
of	the	drafts	of	the	Constitutional	Committee	itself	or	in	the	final	text	either,	as	even	embassy	personnel
admit.	See,	e.g.,	ibid.,	27	(offering	an	example	of	a	discarded	deal).
5.	Arato,	Constitution	Making	under	Occupation,	227.
6.	Transitional	Administrative	Law	[interim	constitution	for	Iraq],	Article	61(a).
7.	Arato,	Constitution	Making	under	Occupation,	227,	240.	According	to	Elster,	and	as	described	in

chapter	1,	it	is	quite	common	for	an	elected	interim	legislature	or	constitution-making	body	to	seek	to
exceed	the	bounds	imposed	on	it	by	an	interim	constitution	that	it	did	not	create.	Elster,	“Constitutional
Bootstrapping,”	57	(describing	this	as	a	problem	that	“arises	quite	generally”).	This	may	well	be	one	of
those	instances.	Contra	Arato,	Constitution	Making	under	Occupation,	240	(finding	such	“illegalities”
deeply	problematic	in	the	Iraqi	instance).	In	any	case,	other	than	the	October	revisions	described	in	the	main
text,	the	late	changes	were	of	rather	minor	importance.	Based	on	my	review	of	the	drafts,	the	changes	of	at
least	some	(minimal)	relevance	would	probably	include	the	provision	that	ultimately	became	Article	139,
respecting	the	prime	minister	having	two	deputies	in	the	first	term	only,	which	appeared	on	August	30,	and
the	provisions	in	Articles	110(8)	and	114(7)	respecting	control	over	water	resources	(an	exclusive	federal
power	as	concerns	international	water	sources,	and	a	shared	one	as	concerns	domestic	water	sources).	These
latter	provisions,	expanding	slightly	the	scope	of	federal	power,	make	their	first	appearance	on	August	29,
only	a	day	after	the	declaration	of	finality	by	the	interim	legislature.	Contra	Arato,	Constitution	Making
under	Occupation,	241	(describing	such	changes	as	having	been	put	in	place	in	October).
Other	changes	after	August	28	but	before	September	13	include	a	constitutional	right	to	engage	in

athletics,	which	appears	as	Article	36,	and	the	obligation	of	the	state	to	care	for	activities	and	institutions	of
culture,	which	appears	as	Article	35.	Most	Iraqis	irrespective	of	sect	or	ethnicity	tended	to	greet	those	two

http://www.carnegieendowment.org/files/billofrights.pdf


additions	in	my	experience	with	befuddled	amusement,	centering	largely	on	questioning	how	precisely
isolated	from	Iraq	the	constitutional	drafters	had	to	be	if	they	thought	that	Iraqis	considered	their	ability	to
play	sports	without	government	interference	as	falling	within	the	ambit	of	even	their	slightest	concerns.
8.	Al-Istrabadi,	“A	Constitution	without	Constitutionalism,”	1640–41.
9.	There	are	also	in	the	same	storage	room	hundreds	of	DVDs	containing	the	sessions	of	each	and	every

subcommittee	meeting,	almost	all	of	which	were	several	hours	in	length.	There	was	no	realistic	way	to
make	use	of	this	material.	I	was	not	permitted	to	remove	or	copy	it,	and	watching	nearly	one	thousand	hours
of	recorded	meetings	inside	active	parliamentary	chambers	was	hardly	feasible.
10.	These	included	Ayad	al-Samarra’i,	Mahmoud	Othman,	Jalal	al-Din	al-Saghir,	Iman	al-Asadi,	Hasan

al-Yasiri,	and	Thamer	Ghadhban,	all	of	whom	are	discussed	at	greater	length	in	the	main	text.
11.	Brown,	for	example,	reports	on	drafts	that	appeared	in	the	media	toward	the	end	of	July	and	notes

discrepancies	between	them.	See	Brown,	“Bill	of	Rights.”	Arato	relies	on	an	earlier	draft	published	by	the
Iraq	Foundation	to	find	potential	accommodations	with	Sunni	parties.	Arato,	Constitution	Making	under
Occupation,	338n54.
12.	Diamond,	Squandered	Victory,	217;	Bremer,	My	Year,	295.
13.	Al-Istrabadi,	“A	Constitution	without	Constitutionalism,”	1630;	emphasis	supplied,	citations

removed.
14.	Allawi,	Occupation	of	Iraq,	409.
15.	Ibid.
16.	Nouri	al-Maliki,	at	that	time	going	under	the	name	Jawad	al-Maliki,	ultimately	became	Iraq’s	first

prime	minister	under	the	2005	Constitution,	and	Thamer	Ghadhban	became	a	very	close	ally.	Ghadhban
served	at	different	times	as	oil	minister	and	head	of	the	influential	Council	of	Advisers,	which	is	located
firmly	in	the	executive	branch.
17.	Reidar	Visser,	“The	Kurdish	Issue	in	Iraq:	A	View	from	Baghdad	at	the	Close	of	the	Maliki

Premiership,”	Fletcher	Forum	of	World	Affairs	34	(2010):	85–86.	This	is	in	dramatic	contrast	to	the	Shi’i
representation	in	other	subcommittees	of	the	Constitutional	Committee.	The	subcommittees	for	Sections	1
and	2	of	the	Constitution	were	dominated	on	the	Shi’i	side	by	ISCI	representatives	along	with	Sistani’s	son-
in-law,	and	Sections	4	and	5	had	significant	ISCI	representation	as	well.
18.	There	was	a	bewildering	dispute,	complete	with	lengthy	digressions	into	semantic	nuance,	over

whether	the	lower	house	of	the	legislature	should	be	called	the	National	Assembly,	as	the	transitional
legislature	was	known,	or	the	Council	of	Representatives.	The	latter	position	ultimately	prevailed.	Because	I
ascribe	no	importance	to	the	distinction,	and	to	avoid	confusion,	I	refer	to	the	lower	house	exclusively	as
the	Council	of	Representatives,	consistent	with	the	final	version,	regardless	of	which	term	appeared	in	the
various	drafts.
Semantic	disputes	of	this	sort	ran	well	beyond	the	names	of	the	legislative	bodies.	For	reasons	that

continue	to	mystify	me,	both	the	Constitutional	Committee	and	the	Constitutional	Review	Committee
engaged	in	similar	digressions	from	time	to	time.	Such	semantic	irrelevancies,	consuming	hours	of
committee	time	and	worthy	of	note	for	that	reason	alone,	included	vigorous	debates	over	whether	the
president	of	the	republic	should	“be	in	possession	of”	or	“have	obtained”	a	college	degree,	and	whether	a
judge	should	be	constitutionally	prevented	from	“performing	other	work”	or	“being	engaged	in	other	work.”
19.	The	Council	of	Regions,	which	later	became	known	as	the	Federation	Council,	was	expected	to	be

the	upper	legislative	house,	and	it	will	be	discussed	later.
20.	Even	if	largely	beyond	the	scope	of	this	book,	this	matter	has	proved	enormously	important	in	Iraq’s

unfolding	constitutional	history.	The	question	of	which	individuals	or	entities	may	propose	the	laws	that	the
Council	of	Representatives	enacts	was	ultimately	not	addressed	clearly	in	the	text,	with	considerable	post-
ratification	consequences.	Article	61	gives	the	Council	of	Representatives	the	power	to	“enact	national
laws,”	but	Article	60	indicates	that	“bills”	are	presented	by	either	the	president	or	the	Council	of	Ministers,
and	“recommendations	of	law”	may	be	presented	by	as	few	as	ten	representatives	or	a	relevant	legislative
committee.	In	possibly	the	worst	decision	of	its	short	tenure,	the	Federal	Supreme	Court	has	determined	that
“recommendations	of	law”	may	not	be	voted	on	to	create	law.	Instead,	they	are	merely	proposals	that



require	the	approval	of	the	president	or	the	Council	of	Ministers	to	become	bills.	Federal	Supreme	Court	of
Iraq,	Decision	43	of	2010.	This	decision	has	had	the	result	of	stripping	the	legislature	of	the	power	to	make
law	without	the	approval	of	the	executive.	It	is	also	a	decision	that	creates	a	significant	threat	of	executive
overreach,	albeit	not	one	that	should	be	exaggerated,	as	I	have	indicated	elsewhere.	Haider	Ala	Hamoudi,
“Decision	88:	Balance	of	Power	under	the	Iraq	Constitution,”	Jurist,	last	modified	March	17,	2011,
http://jurist.org/forum/2011/03/decision-88-checks-and-balances-in-iraq.php.
The	resulting	dependence	of	the	legislature	on	the	executive	is	not	inconsistent	with	the	general	trend

within	Arab	parliaments,	which	are	almost	universally	plagued	with	excessive	dependence	on	executives.
However,	it	does	introduce	a	very	troubling	formal	obstacle	that	does	not	seem	to	be	present	in	other	Arab
constitutional	states.	It	is	one	thing,	after	all,	for	a	parliament	to	be	dependent	on	an	executive	in	lawmaking
because	of	a	lack	of	technical	drafting	skills,	weak	connections	to	interest	groups,	and	limited
organizational	capacity.	Brown,	Constitutions	in	a	Nonconstitutional	World,	115–16.	It	is	quite	another	to
explicitly	deny	a	legislature	the	power	to	make	its	own	legislation.
21.	Several	of	the	drafters	from	different	factions	largely	blamed	the	United	States	for	contributing	to	this

incoherence	by	insisting	that	Section	3	had	to	contain	limits	on	national	authority	in	order	to	function
properly.	It	is	difficult	to	assess	the	truth	of	this	given	that	much	US	influence	seems	to	have	been	exercised
in	a	rather	closeted	fashion.	It	can	be	said	that	Article	I	of	the	US	Constitution	does	discuss	the	scope	of
federal	legislative	authority	not	only	vis-à-vis	the	other	federal	branches,	but	also	vis-à-vis	the	states,	at
least	when	read	in	tandem	with	the	Tenth	Amendment.	This	makes	allegations	of	confusion	caused	by
American	advisers	at	least	plausible.
22.	Three	words	in	Arabic	can	be	understood,	in	one	way	or	another,	to	refer	to	jurisdiction.	The	first,

ikhtisas,	refers	to	a	specialization,	and	hence	I	translate	it	as	“competence.”	Sulta,	referring	to	strength	or
might,	I	translate	as	“power.”	Salahiyya,	which	refers	to	a	right,	I	translate	as	“authority.”	Use	of	the	term
jurisdiction	is	therefore	included	only	in	my	commentary	and	not	in	any	translation	of	constitutional	text.
23.	Article	61(1).
24.	Heart	of	Atlanta	Motel,	Inc.	v.	United	States,	379	U.S.	241,	271	(1964).
25.	This	was	supported	by	ISCI’s	Iman	al-Asadi,	a	representative	with	strong	federalist	leanings	even	by

ISCI	standards.	I	suspect	she	broke	with	her	normally	confederal	tendencies	because	of	the	religious
implications	of	education	and	her	desire	to	ensure	that	all	Iraqi	schoolchildren	received	religious	education
under	standards	set	forth	in	Baghdad.
26.	In	fact,	the	list	in	its	final	form	did	not	change	significantly	from	that	of	the	interim	constitution.

Arato,	Constitution	Making	under	Occupation,	235.	It	should	be	noted,	however,	that	some	of	the	removed
list	was	moved	to	a	separate	article,	Article	114,	which	deals	with	powers	to	be	“shared”	between	the
national	government	and	the	regions	and	provinces.
27.	The	“official”	US-UN	translation	necessarily	misses	the	nuance,	merely	translating	hasriya	as

“exclusive.”
28.	Added	to	this	list	would	have	to	be	other	powers	referred	to	in	the	text	of	the	constitution	itself

beyond	those	set	forth	in	Article	110.	For	example,	Article	12(1)	indicates	that	the	flag,	symbol,	and	anthem
of	Iraq	are	to	be	set	by	law,	which	must	mean	national	law.	The	granting	of	the	powers	to	enact	law	in	these
areas,	beyond	the	scope	of	Article	110,	has	been	used	to	demonstrate	the	further	plausibility	of	the	position
that	the	central	government	is	not	limited	by	the	enumerated	powers	of	Article	110.	Deeks	and	Burton,
“Iraq’s	Constitution,”	70.
29.	Suadad	al-Salhy,	“Iraqi	Lawmakers	Approve	2011	Budget	of	$82.6	billion,”	Reuters,	February	20,

2011,	http://www.reuters.com/article/2011/02/20/us-raq-budget-idUSTRE71J1SP20110220;	“Iraq	Finally
Passes	$83	Billion	Budget,”	Iraq	Business	News,	February	21,	2011,	http://www.iraq-
businessnews.com/2011/02/21/iraq-finally-passes-83bn-budget/.
30.	Certainly	the	power	of	the	central	government	to	tax	in	order	to	fund	itself	has	been	the	subject	of

much	debate	among	outside	observers.	See	Haider	Ala	Hamoudi,	“Notes	in	Defense	of	the	Iraq
Constitution,”	University	of	Pennsylvania	Journal	of	International	Law	32	(2012):	1117–23	(describing
debate).	Nevertheless,	because	Iraq	does	not	derive	very	much	revenue	from	tax,	the	power	to	tax	is	of	more

http://jurist.org/forum/2011/03/decision-88-checks-and-balances-in-iraq.php
http://www.reuters.com/article/2011/02/20/us-raq-budget-idUSTRE71J1SP20110220
http://www.iraq-businessnews.com/2011/02/21/iraq-finally-passes-83bn-budget/


academic	than	practical	concern	currently.
31.	Such	versions	also	routinely	grant	primary	management	authority	to	the	regional	government,	with

federal	supervision,	though	the	language	respecting	management	authority	is	sufficiently	opaque	in	all
versions	that	it	is	probably	not	of	great	consequence	which	formulation	was	ultimately	adopted.
32.	Reidar	Visser,	“Triumph	for	Maliki	as	Iraq	Passes	the	Annual	Budget,”	Iraq	and	Gulf	Analysis,

http://gulfanalysis.wordpress.com/2012/02/23/,	last	modified	February	23,	2012.
33.	Al-Istrabadi,	“A	Constitution	without	Constitutionalism,”	1648.
34.	Arato,	Constitution	Making	under	Occupation,	235.
35.	This	was	not	a	position	shared	by	all	centralists,	in	particular	the	centralist	elements	of	the	UIA.	Thus,

Thamer	Ghadhban,	who	had	successfully	helped	lead	the	effort	to	remove	any	limitations	on	the	Council	of
Representatives’	ability	to	enact	national	law	from	Section	3	of	the	constitution,	did	not	express	any
objection	to	the	existence	of	a	regional	constitution,	though	he	did	join	the	centralist	Sunnis	in	advancing
other	claims.
36.	Arato,	Constitution	Making	under	Occupation,	149.	Admittedly,	the	United	States	is	an	exception	to

this	broad	practice.
37.	While	this	proposal	was	defended	as	being	entirely	ceremonial,	it	was	also	contested	as	being

potentially	quite	problematic	in	certain	contexts.	Some	Kurds,	among	them	Mundher	Fadhil,	noted	that	a
national	president	refusing	to	perform	constitutional	duties	of	this	sort,	or	delaying	them	unduly,	would	not
be	impossible	to	imagine	in	Iraq.	If	that	were	to	happen,	this	purportedly	ceremonial	power	could	provoke	a
constitutional	crisis.
38.	This	was	proposed	by	Ali	Dabbagh,	from	Da’wa.	The	matter	was	entirely	without	legal	consequence,

as	a	chief	executive’s	powers	and	responsibilities	are	hardly	affected	by	his	or	her	official	title.	Still,	it	led	to
hours	of	semantic	digression,	revealing	the	sensitivity	with	which	the	matter	was	approached	by	all	relevant
parties.
39.	Dr.	Hasan	al-Yasiri	told	me	that	he	had	decided	during	initial	drafting	negotiations	to	propose	this

right	to	request	relief	upon	hearing	that	part	of	the	delay	in	US	federal	assistance	being	offered	to	the	state
of	Louisiana	after	Hurricane	Katrina	arose	from	issues	of	federalism.	Surely,	however,	this	is	anachronistic,
as	Hurricane	Katrina	occurred	only	at	the	end	of	the	political	kitchen.	The	issue	of	a	regional	right	to
request	federal	assistance	arose	again	during	Constitutional	Review	Committee	negotiations,	where	Katrina
was	specifically	raised,	and	the	same	reluctance	toward	including	the	right	could	be	found.	The	articulated
concern	then	was	that	the	Kurds	could	well	be	betrayed	by	their	own	leadership	if	that	leadership	were
given	the	power	to	request	central	government	assistance.	Those	who	tend	to	minimize	the	importance	of
constitutional	values	in	developing	societies	might	take	heed—leading	negotiators	seemed	to	think	that	in	a
world	in	which	a	Kurdish	president	is	prepared	to	subject	his	people	to	Arab	invasion,	and	the	Arabs	are
prepared	to	undertake	it,	protection	can	be	afforded	by	removing	a	constitutional	provision	that	gives	the
regional	president	the	authority	to	request	national	military	assistance.
40.	The	number	16	is	derived	by	adding	the	number	of	current	provinces	beyond	Kurdish	borders	(15)	to

the	Kurdish	region.
41.	The	regionalization	of	Baghdad’s	outer	suburbs	was	assumed	to	benefit	the	Shi’a,	as	it	would	permit

vast	portions	of	Shi’a-dominated	East	Baghdad,	including	Sadr	City,	to	form	regions.	Even	during	the
amendment	negotiations,	ISCI	continued	to	stress	the	importance	of	permitting	Baghdad,	beyond	city
limits,	to	form	a	region.	This	was	always	met	with	strong	Sunni	opposition,	but	by	2009,	when	amendment
negotiations	were	under	way,	it	was	mostly	met	with	bemusement	by	the	balance	of	the	former	elements	of
the	UIA.	At	that	time,	most	did	not	take	the	possibility	of	regionalization	very	seriously	in	Baghdad.	They
regarded	it	as	preposterous	to	expect	that	Sadr	City,	the	base	of	popular	support	for	Moqtada	al-Sadr,	as
staunch	an	antifederalist	as	any,	would	somehow	elect	to	form	an	autonomous	region	even	if	it	could.
42.	This	right	is	also	given	to	regions,	but	given	the	nullification	right	of	Article	121(2),	it	seems

somewhat	redundant	and	unnecessary.
43.	The	concession	was	minor	only	because	no	political	faction	of	any	significance	at	all	ever	seriously

proposed	moving	Iraq’s	capital	to	another	city,	or	making	the	relatively	small	part	of	Baghdad	Province	that

http://gulfanalysis.wordpress.com/2012/02/23/


constituted	its	city	center	into	an	autonomous	region.	Certainly	it	was	important	to	the	nationalist	Sunnis
that	things	stay	this	way,	attached	as	they	were	not	only	to	Iraq	but	Baghdad	as	the	historic	state	capital	and
the	center	of	the	storied	Abbasid	Empire.
44.	Allawi,	Occupation	of	Iraq,	408.
45.	Diamond,	Squandered	Victory,	217;	Bremer,	My	Year,	295;	al-Istrabadi,	“A	Constitution	without

Constitutionalism,”	1648;	cf.	Allawi,	Occupation	of	Iraq,	408	(arguing	that	the	Shi’a	had	never	“publicly”
demanded	a	region	commensurate	with	that	of	Iraqi	Kurdistan).
46.	Allawi,	Occupation	of	Iraq,	410;	Arato,	Constitution	Making	under	Occupation,	229.
47.	Robert	H.	Reid,	“Constitution	Heading	to	Parliament,”	Associated	Press,	August	27,	2005.	This	is

also	evident	from	the	relevant	drafts.
48.	Tom	Lasseter	and	Hannah	Allam,	“Iraq	Parliament	Accepts	Constitution:	Sunnis	Will	Try	to	Defeat	It

in	October	Referendum,”	Knight	Ridder,	August	29,	2005.
49.	Article	118;	Article	138(4)(i).	Arato	points	this	out	when	dismissing	the	Bush	phone	call	as

“embarrassing.”	Arato,	Constitution	Making	under	Occupation,	237.	Galbraith	derides	it	as	“pointless.”
Galbraith,	End	of	Iraq,	192.
As	described	later	in	this	chapter,	all	legislation	other	than	this	contemplated	law	is	subject	to	veto,	which

can	only	be	overridden	by	an	absolute	supermajority	of	60	percent	of	the	members	of	the	Council	of
Representatives.	Accordingly,	when	the	region	formation	legislation	was	enacted	as	the	Law	on	the	Specific
Executory	Process	to	Form	a	Region,	no.	13	of	2008,	it	was	never	sent	to	the	Presidency	Council	for	veto.	If
it	had	been,	the	Sunni	representative	on	that	council,	Tariq	al-Hashimi,	surely	would	have	vetoed	it.
50.	Al-Istrabadi,	“A	Constitution	without	Constitutionalism,”	1648.
51.	Federal	Supreme	Court,	Decision	8	of	2012,	decided	May	2,	2012.
52.	The	role	of	the	judiciary	in	the	constitution	has	been	misstated	in	earlier	accounts	of	the	Iraq

Constitution,	particularly	that	of	Galbraith,	who	asserts	both	that	the	national	courts	could	not	strike	down
regional	laws	and	that	the	Kurds	had	no	faith	in	judicial	institutions	after	the	US	Supreme	Court	decision	in
Bush	v.	Gore.	Galbraith,	End	of	Iraq,	200.	See	also	Arato,	Constitution	Making	under	Occupation,	237,
340n87.	Both	assertions	are	incorrect,	the	first	for	the	reasons	explored	above,	and	the	second	based	on	not
only	the	text	of	the	Iraq	Constitution	but	also	the	draft	constitution	for	the	Kurdistan	Region	of	Iraq,	which
extends	the	power	of	the	relevant	judiciaries	to	the	certification	of	election	results,	a	bizarre	power	to	extend
to	a	court	if	one	is	skeptical	that	judges	can	be	nonpartisan	because	of	Bush	v.	Gore.	That	was,	after	all,	a
case	that	dealt	with	a	court	overseeing	election	results.	Iraq	Constitution,	Article	93(7);	Draft	KRG
Constitution,	Article	93(4)	(2009	version).	(The	KRG	Constitution	was	ultimately	approved	by	the	Kurdish
Parliament,	but	because	of	particularly	aggressive	provisions	respecting	Kirkuk	and	the	assumption	of
treaty-making	powers,	the	draft	was	withdrawn	and	has	not	yet	been	scheduled	for	referendum.)	Michael	J.
Kelly,	“The	Kurdish	Constitution	within	the	Framework	of	the	Iraqi	Federal	Constitution:	A	Struggle	for
Sovereignty,	Oil,	Ethnic	Identity	and	the	Prospects	of	a	Reverse	Supremacy	Clause,”	Penn	State	Law
Review	114	(2010):	709.
53.	Nakash,	Shi’is,	72.
54.	Ibid.,	81–82.	Currently,	there	are	four	Grand	Ayatollahs	in	Najaf.	Three	of	them,	including	Grand

Ayatollah	Sistani,	speak	(grammatically	flawless)	Arabic	with	an	unmistakable	non-Arab	accent.	Only	one,
Grand	Ayatollah	Mohammad	Sa’eed	al-Hakim,	of	the	illustrious	Hakim	family,	is	Iraqi,	and	Arab.
55.	Gertrude	Bell,	letter	to	her	mother,	March	14,	1920,	Gertrude	Bell	Archive,	Newcastle	University

Library;	available	online	at	http://www.gerty.ncl.ac.uk/letter_details.php?letter_id=384.
56.	Contra	Galbraith,	End	of	Iraq,	197	(describing	Shi’a	proposals	as	an	attempt	to	“copy	Iran”	and

accusing	the	Bush	administration	of	being	in	denial	for	failing	to	recognize	this).	The	Galbraith	accusation
is	bizarre	and	entirely	unsupportable	given	the	obvious	distinctions	between	Iran	and	the	most	Islamist	of
the	UIA	proposals,	as	highlighted	in	the	main	text.
57.	Constitution	of	the	Islamic	Republic	of	Iran,	Articles	91,	110.
58.	Ran	Hirschl,	Constitutional	Theocracy	(Cambridge,	MA:	Harvard	University	Press,	2010),	107.
59.	Ibid.

http://www.gerty.ncl.ac.uk/letter_details.php?letter_id=384


60.	Allawi,	Occupation	of	Iraq,	223–24.
61.	It	is	true	that	the	amendment	of	Egypt’s	Article	2	to	render	Islam	“the	principal	source”	of	legislation

rather	than	“a	principal	source”	had	significant	legal	consequences	in	that	the	change	rendered	it	impossible
to	enact	legislation	contrary	to	Islamic	principles.	Hirschl,	Constitutional	Theocracy,	107.	In	Iraq,	however,
this	legal	effect	was	at	best	superfluous	given	the	existence	of	the	repugnancy	clause	described	in	the	main
text.
62.	Kristen	Stilt,	“Islamic	Law	and	the	Making	and	Remaking	of	the	Iraqi	Legal	System,”	George

Washington	International	Law	Review	36	(2004):	742.
63.	Tim	Arango,	“Bottoms	Up	for	Democracy,”	New	York	Times,	April	17,	2011.
64.	Rabb	argues	that	such	a	conclusion	is	necessary.	Intisar	Rabb,	“We	the	Jurists:	Islamic

Constitutionalism	in	Iraq,”	University	of	Pennsylvania	Journal	of	Constitutional	Law	10	(2008):	536–37.
65.	Noah	Feldman,	“Islamic	Constitutionalism	in	Context:	A	Typology	and	a	Warning,”	St.	Thomas	Law

Journal	7	(2010):	445	(describing	repugnancy	clauses).
66.	Arato	includes	a	translated	bayan	from	Sistani	respecting	the	necessity	of	elections.	Arato,

Constitution	Making	under	Occupation,	115.	In	many	other	circumstances,	Sistani	does	not	even	bother	to
issue	a	declaration	himself,	either	as	a	bayan	or	an	even	rarer	hukm,	but	merely	relies	on	trusted	associates
to	deliver	a	message	on	his	behalf.	An	illustrative	example	is	Sistani’s	urging	Iraqi	politicians	to	form	a
government	following	elections	in	2005.	Edward	Wong,	“Top	Shiite	Cleric	Urges	Iraqis	to	Form	Coalition,”
New	York	Times,	March	22,	2005.
67.	Cherif	Bassiouni	and	Gamal	M.	Badr,	“The	Shari’ah:	Sources,	Interpretation	and	Rule-Making,”

UCLA	Journal	of	Islamic	and	Near	Eastern	Law	1	(2002):	153.
68.	Ibid.,	153.
69.	This	more	syncretic	approach	to	shari’a	is	consistent	with	the	manner	in	which	Iraqi	courts	use

shari’a	to	interpret	the	Law	of	Personal	Status.	In	those	cases,	resort	to	shari’a	is	understood	to	mean	resort
to	rules	from	any	Sunni	or	Shi’i	school.	Stilt,	“Islamic	Law,”	746–50.
70.	This	was,	ironically,	a	comfort	even	to	some	within	ISCI.	During	the	negotiations	over	Article	2,

ISCI’s	Jalal	al-Din	al-Saghir,	in	this	instance	personally	manifesting	the	general	and	historic	Shi’i	insecurity
over	their	ability	to	control	the	state	indefinitely,	wondered	aloud	whether	reference	to	consensus	might	be
beneficial	as	a	means	to	prevent	any	future	body	from	adopting	the	theories	of	Abu	Mus’ab	al-Zarqawi	to
determine	the	Islamicity	of	legislation.	That	is	to	say,	rather	than	resist	the	incorporation	of	consensus,
which	would	temper	Shi’i	domination,	he	took	it	seriously	as	a	possibility	out	of	fear	that	a	court	in	a	state
with	a	60%	Shi’i	population	would	adopt	Zarqawi’s	position	that	all	Shi’a	were	infidels.	It	is	difficult	to
think	of	a	better	example	of	deep	Shi’i	insecurity	than	this.
71.	Frank	E.	Vogel,	“Conformity	with	Islamic	Shari’a	and	Constitutionality	under	Article	2:	Some	Issues

of	Theory,	Practice,	and	Comparison,”	in	Democracy,	the	Rule	of	Law	and	Islam,	ed.	Eugene	Cotran	and
Adel	Omar	Sherif	(Boston:	Kluwer,	1999),	527.
72.	Ibid.
73.	Constitution	of	Afghanistan,	Article	2.
74.	If	anything,	the	rights,	particularly	as	they	concern	economic	and	social	matters,	are	broader	than

might	exist	elsewhere.	Hence,	for	example,	the	Iraq	Constitution	grants	a	right	to	work	(Article	22),	to
social	security	(Article	30),	to	health	care	(Article	31),	to	free	education	at	all	levels	(Article	34),	and	even
to	participation	in	athletics	(Article	37).	In	some	nation-states,	including	the	United	States,	some	or	all	of
these	rights	might	not	exist,	whereas	in	others,	such	as	South	Africa,	they	are	explicitly	made	subject	to
progressive	realization	by	the	legislature.
In	Iraq,	no	such	qualification	was	ever	considered.	In	fact,	some	of	these	economic	rights	were	pared

back	substantially	from	even	broader	proposals,	among	them	an	obligation	of	the	state	to	“guarantee
reasonable	income	to	all	who	are	unable	to	work	because	of	their	age,	health,	or	physical	or	social	condition
or	because	of	unemployment.”
75.	Noah	Feldman	believes	that	such	constructions	are	generally	on	the	wane	well	beyond	Iraq.	Noah

Feldman,	After	Jihad	(New	York:	Farrar,	Straus	and	Giroux,	2003),	xvi.



76.	Ann	Elizabeth	Mayer,	Islam	and	Human	Rights,	3rd	ed.	(Boulder,	CO:	Westview	Press,	1999)	178–
79.
77.	Iraq	Court	of	Cassation,	Case	318/1999,	decided	February	14,	2000.
78.	Article	25	of	the	Ba’ath-era	interim	constitution	of	1970	indicates	that	“[f]reedom	of	religions,

beliefs,	and	the	exercise	of	religious	rites	is	guaranteed,	so	long	as	they	do	not	conflict	with	the	provisions
of	the	constitution	and	they	do	not	contradict	general	morals	and	order.”	Admittedly,	it	is	difficult	to	take
very	seriously	the	guarantee	of	such	freedoms	in	the	context	of	Saddam-era	Iraq,	where	even	the	majority
Shi’a	were	restricted	in	their	abilities	to	conduct	their	religious	rites	freely.
79.	Rudolph	Peters,	Crime	and	Punishment	in	Islamic	Law	(Cambridge:	Cambridge	University	Press,

2005),	65.
80.	These	are	set	forth	in	Articles	2,	42,	and	43.
81.	Such	a	ban	appears	in	Article	7	of	the	constitution,	as	the	next	section,	on	de-Baathification,	makes

clear.
82.	Mayer	offers	a	different	explanation.	She	indicates	that	the	granting	of	freedom	of	religion	in	the	Iraq

Constitution	has	“become	associated	with	the	US	political	agenda,”	and	fears	a	backlash	in	the	future.
Mayer,	Islam	and	Human	Rights,	191.
83.	Ran	Hirschl,	“The	Theocratic	Challenge	to	Constitution	Drafting	in	Post	Conflict	States,”	William

and	Mary	Law	Review	49	(2008):	1200–1205.
84.	Baudouin	Dupret	describes	this	phenomenon	in	the	context	of	family	law	judges	in	Egypt.	Baudouin

Dupret,	“What	Is	Islamic	Law:	A	Praxiological	Answer	and	an	Egyptian	Case	Study,”	Theory	Culture	and
Society	24,	no.	2	(2007):	79–100.
85.	Naturally,	because	Iraq’s	subnational	units	are	both	province	and	region,	while	in	Germany	there	are

only	Länder,	the	actual	jurisdictional	grant	is	somewhat	different	in	Iraq	than	it	is	in	Germany,	but	not
greatly	so.
86.	With	respect	to	the	latter	issue,	any	implementing	law	would	presumably	have	to	comply	with	Article

61(5)(a),	which	empowers	the	Council	of	Representatives	to	approve	the	nominees	of	the	court	after	their
nomination	by	the	Higher	Judicial	Council.	This	does	create	some	level	of	confusion,	because	it	is	hard	to
understand	how	the	Higher	Judicial	Council	could	possibly	be	competent	to	nominate	an	Islamic	jurist	for
membership	on	the	Federal	Supreme	Court,	a	distinct	possibility	depending	on	what	the	implementing
Article	92	legislation	would	look	like.	Presumably,	this	was	some	sort	of	oversight	on	the	part	of	the
drafters,	and	the	UIA	in	particular,	who	could	not	possibly	have	wanted	a	judicial	administrative	body
choosing	appropriate	jurists.	This	seems	amply	demonstrated	by	the	fact	that	the	2012	draft	law	submitted
by	the	UIA	to	the	Council	of	Representatives	requires	the	juristic	representatives	of	the	court	to	be	selected
by	the	institutions	responsible	for	administering	the	religious	and	charitable	trusts	(or	waqfs,	to	use	the
shari’a	terminology)	of	the	Sunnis	and	the	Shi’a,	respectively.	In	any	event,	the	law	has	not	been	enacted,
and	it	is	opposed	by	forces	significant	enough	to	render	passage	unlikely,	thereby	making	any	discussions	as
to	its	constitutionality	premature.	See	Zuhair	Kadhum	Abboud,	“Comments	on	the	Proposed	Law	of	the
Federal	Supreme	Court,”	December	3,	2012,	available	on	the	website	of	the	Higher	Judicial	Council	of	Iraq,
http://www.iraqja.iq/view.1704/.	It	is	therefore	unclear	how	Iraqi	legal	and	political	actors	would	deal	with
this	problem.
87.	The	other	independent	agencies	remained	in	the	constitution,	but	were	moved	to	Section	3,	which

deals	with	federal	power.
88.	I	should	note	that	the	redundancy	respecting	the	court’s	power	to	exercise	shari’a	review	in	addition

to	constitutional	review	was	also	removed,	though	this	was	more	a	technical	correction	than	a	substantive
alteration	of	the	scope	of	the	court’s	competence.	Its	power	to	void	legislation	that	violates	Islam’s	settled
rulings	is	already	part	of	its	constitutional	review	function	given	the	presence	of	the	repugnancy	clause	in
Article	2.
89.	Law	of	the	Federal	Supreme	Court,	no.	30	of	2005.
90.	Arato	seems	to	have	assumed	that	no	high	court	would	exist	until	the	Article	92	implementing

legislation	was	passed.	Arato,	Constitution	Making	under	Occupation,	238.	That	would	have	been	a

http://www.iraqja.iq/view.1704/


difficult	construction	to	maintain	as	a	practical	matter.	The	institution	occupies	a	rather	central	role	on
matters	ranging	from	hearing	appeals	on	the	membership	of	the	legislative	bodies	to	the	certification	of
election	results.	The	state	could	not	easily	do	without	its	functions	for	very	long,	certainly	not	the	period	of
years	or	even	decades	that	might	be	necessary	before	sufficient	consensus	existed	to	enact	Article	92.
91.	Law	of	the	Federal	Supreme	Court,	no.	30	of	2005	at	Article	2.
92.	Matters	are	somewhat	confused	by	the	fact	that	Judge	Medhat,	an	accomplished	and	respected	jurist

and	one	passionately	committed	to	the	rule	of	law,	is	also	head	of	the	Court	of	Cassation.	We	could
legitimately	question	whether	three	entirely	separate	judicial	institutions	should	in	fact	be	led	by	the	same
person,	or	whether	this	might	create	a	conflict	of	interest,	or	at	the	very	least	an	uncomfortable
centralization	of	power.	In	my	experience,	the	international	“rule	of	law”	community	running	any	number
of	projects	in	Iraq,	whether	funded	through	the	United	States,	the	United	Nations,	the	European	Union,	or
otherwise,	tends	to	enjoy	its	good	relationship	with	Judge	Medhat	and	refuses	to	entertain	or	even
countenance	such	questions	for	fear	of	upsetting	him.
93.	Website	of	the	Higher	Judicial	Council	of	Iraq,	www.iraqja.iq,	last	checked	January	2,	2013.
94.	Hamoudi,	“Money	Laundering,”	544–48;	Stilt,	“Islamic	Law,”	748–55;	Noah	Feldman,	What	We

Owe	Iraq:	War	and	the	Ethics	of	Nation	Building	(Princeton,	NJ:	Princeton	University	Press,	2006),	109.
When	discussing	this	proposed	constitutional	change	in	academic	presentations	in	the	United	States	and
Europe,	I	am	frequently	asked	how	it	would	work	in	a	marriage	where	the	two	spouses	belonged	to	different
sects.	The	answer	is	quite	simple.	In	a	male-dominated	polity	in	which	same-sex	marriage	is	unthinkable,
the	matter	is	rather	easily	resolved,	in	favor	of	husbands	and	against	wives.	This	does	not	preclude	the
possibility	that	a	particular	couple	might	select	the	wife’s	sect,	most	plausibly	as	a	condition	imposed	by	the
parents	of	the	prospective	bride.	But	absent	such	a	decision	by	a	husband	(one	that	might	well	lead	to
substantial	scandal	in	his	community),	it	would	almost	surely	be	the	case	that	at	least	inasmuch	as	the
marital	relationship	and	its	dissolution	were	involved,	the	rules	of	the	husband’s	sect	would	apply.
Inheritance	would	be	simpler,	with	any	individual’s	estate	divided	according	to	his	or	her	sect.	It	might	also
be	said	that	though	intermarriage	may	be	common	enough	among	urban	elites,	such	communities	were
more	likely	than	any	other	to	oppose	the	types	of	legal	and	constitutional	changes	sought	by	the	religious
factions	in	favor	of	broader	Islamization.
95.	Arato,	Constitution	Making	under	Occupation,	20.
96.	Stilt,	“Islamic	Law,”	748–55.
97.	Bernard	Weiss,	The	Spirit	of	Islamic	Law	(Athens:	University	of	Georgia	Press,	1998),	188.
98.	Iraq	Law	of	Personal	Status,	no.	188	of	1959,	Article	3.
99.	Stilt	discusses	this	in	a	commendable	article.	Stilt,	“Islamic	Law,”	752.
100.	Hamoudi,	“Money	Laundering,”	546.
101.	See	Stilt,	“Islamic	Law,”	754–55.
102.	Nathan	Brown,	“The	Final	Draft	of	the	Iraqi	Constitution:	Analysis	and	Commentary,”	Carnegie

Endowment	for	International	Peace,	http://carnegieendowment.org/files/FinalDraftSept16.pdf,	6,	last
modified	September	16,	2005;	Arato,	Constitution	Making	under	Occupation,	237–38.
103.	Contra	Brown,	“Final	Draft,”	7	(“At	a	minimum,	this	would	seem	to	suggest	that	Iraqis	who	wished

to	be	governed	by	sectarian	law	could	insist	that	courts	honor	that	choice”).
104.	Hamid	Algar,	introduction	to	Sayyid	Qutb,	Social	Justice	in	Islam,	trans.	John	B.	Hardie	(Oneonta,

NY:	Islamic	Publications	International,	2000),	1.
105.	Qutb,	Social	Justice,	73.
106.	Ibid.
107.	It	is	baffling	that	the	CPA	acceded	to	this	clause	in	the	interim	constitution.	After	all,	its	personnel	in

some	cases	were	specifically	vetted	on	the	basis	of	their	opposition	in	the	US	context	to	the	type	of
progressive	judicial	policy	making	that	this	clause	specifically	invites.	For	example,	two	CPA	personnel
were	asked	how	they	felt	about	the	American	case	of	Roe	v.	Wade,	the	US	Supreme	Court	decision
establishing	a	constitutional	right	to	abortion,	as	part	of	their	interview	process,	presumably	to	ensure	their
adherence	to	Republican	Party	orthodoxy.	Rajiv	Chandrasekaran,	Imperial	Life	in	the	Emerald	City	(New

http://www.iraqja.iq
http://carnegieendowment.org/files/FinalDraftSept16.pdf


York:	Knopf,	2007),	91.	The	common	criticism	of	Roe	from	American	conservatives,	that	it	extends	the
scope	of	constitutional	rights	well	beyond	those	specifically	enumerated	in	the	US	Constitution,	would	be
obliterated	under	a	provision	pursuant	to	which	judges	were	empowered	to	recognize	any	and	all	rights
“befitting	a	free	people	possessed	of	their	human	dignity.”	The	only	sensible	explanation	appears	to	be	that
the	CPA	placed	so	much	more	faith	in	the	secular	Iraqi	judiciary	than	in	the	more	generally	Islamist	Iraqi
political	classes	that	it	was	willing,	indeed	solicitous,	for	them	to	assume	a	greater	role	in	the	establishment
of	policy	even	if,	in	the	American	context,	the	same	CPA	officers	would	have	opposed	something	similar,
almost	to	a	person,	and	characterized	it	as	fundamentally	undemocratic.
108.	Cf.	Deeks	and	Burton,	“Iraq’s	Constitution,”	37–38	(arguing	for	a	circuitous	route	to	incorporate

human	rights	provisions	through	the	use	of	Article	8).
109.	These	include	the	International	Convention	on	Civil	and	Political	Rights	(ICCPR)	as	well	as	the

International	Convention	on	Economic,	Social	and	Cultural	Rights	(ICESCR)	(both	ratified	by	Law	193	of
1970),	the	International	Convention	on	the	Elimination	of	All	Forms	of	Discrimination	against	Women
(ratified	by	Law	66	of	1986)	and	the	Convention	on	the	Rights	of	the	Child	(ratified	by	Law	3	of	1994).
110.	Haider	Ala	Hamoudi,	“International	Law	and	Iraqi	Courts	in	International	Law,”	in	Domestic

Courts:	Rule	of	Law	Reform	in	Post-Conflict	States,	ed.	Edda	Kristjansdottir,	Andre	Nollkaemper,	and
Cedric	Ryngaert	(Cambridge:	Intersentia,	2012),	111–12.
111.	Arato	discusses	it	to	some	extent	in	describing	the	early	actions	of	the	CPA	to	marginalize	Sunni

nationalist	groups.	Arato,	Constitution	Making	under	Occupation,	46–48,	307n42.
112.	Dexter	Filkins	and	James	Glanz,	“Shiites	and	Kurds	Halt	Charter	Talks	with	Sunnis,”	New	York

Times,	August	27,	2005.
113.	Allawi,	Occupation	of	Iraq,	150.
114.	Ibid.,	150–51.
115.	Aamer	Madhani,	“Iraq	Faces	Biggest	Test	Yet	of	Democracy,”	USA	Today,	March	4,	2010.
116.	United	Nations	Office	for	the	Coordination	of	Humanitarian	Affairs,	“Iraq	Labour	Force	Analysis

2003–2008,”	January	2009,	http://www.iauiraq.org/reports/Iraq_Labour_Force_Analysis.pdf.
117.	See	Allawi,	Occupation	of	Iraq,	151	(describing	“vengeance”	as	a	driving	sentiment).
118.	Allawi,	for	example,	describes	the	execution,	hacking,	and	bludgeoning	to	death	of	several	hundred

Ba’athists	during	the	March	1991	uprisings	in	the	Kurdish	region.	Allawi,	Occupation	of	Iraq,	47.
119.	“Iraqis	Protest	Potential	Baath	Return	to	Elections,”	Press	TV,	February	10,	2010,

http://www.presstv.com/detail.aspx?id=118351&sectionid=351020201.
120.	Edward	Wong,	“Iraqi	Leader	Vows	to	Protect	Tribunal,”	International	Herald	Tribune,	July	29,

2005.
121.	Allawi,	Occupation	of	Iraq,	147.
122.	Ibid.,	152.
123.	Ibid.
124.	United	Nations	Office	for	the	Coordination	of	Humanitarian	Affairs,	“Iraq	Labour	Force	Analysis

2003–2008,”	2.
125.	The	Arabic	word	is	takfir,	referring	to	the	extremist	practice	whereby	Muslims	from	other	sects,	or

those	holding	views	deemed	unorthodox,	are	declared	infidels.	As	the	previous	section	indicates,	it	was
precisely	this	practice	that	led	the	Shi’i	Islamist	negotiators	not	to	seek	to	expressly	legitimize	the
criminalization	of	apostasy	in	constitutional	text.
126.	Deeks	and	Burton,	“Iraq’s	Constitution,”	27.	Deeks	and	Burton	also	mention	the	troublesome

references	to	“idea”	and	“activity,”	though	they	translate	them	instead	as	“thought”	and	“action.”
127.	For	an	interesting	account	of	the	relatively	restrained	approach	that	the	Federal	Constitutional	Court

in	Germany	has	taken	with	respect	to	Article	21(2)	over	the	course	of	its	history,	precisely	in	deference	to
the	values	of	broad	political	pluralism,	see	Claudia	Haupt,	“The	Scope	of	Democratic	Discourse,	Defending
Democracy,	Tolerating	Intolerance,	and	the	Problem	of	Neo-Nazi	Demonstrations	in	Germany,”	Florida
Journal	of	International	Law	20	(2008):	177–82.
128.	CPA	Order	1	of	2003	disbands	the	Ba’ath	Party	and	authorizes	broad	de-Baathfication	efforts.	Some

http://www.iauiraq.org/reports/Iraq_Labour_Force_Analysis.pdf
http://www.presstv.com/detail.aspx?id=118351&sectionid=351020201


of	the	devastating	effects	of	those	efforts	are	described	in	leading	accounts	of	the	postwar	period.	See	Arato,
Constitution	Making	under	Occupation,	44–49;	Chandrasekaran,	Imperial	Life,	69–71.
129.	Galbraith	seems	to	endorse	this	view.	Galbraith,	End	of	Iraq,	114,	189,	191.
130.	“President	Talabani	Opposes	Iraq	Election	Ban	on	Baathists,”	Alarabiya.net,	January	21,	2010.
131.	Allawi,	Occupation	of	Iraq,	394.
132.	Deeks	and	Burton,	“Iraq’s	Constitution,”	27.
133.	In	fact,	two	changes	were	made.	The	second	concession	related	to	the	oversight	of	the	de-

Baathification	process.	A	legislative	committee	is	supposed	to	be	established	that	oversees	and	examines	the
executory	processes	of	the	De-Baathification	Commission,	to	ensure	“objective	and	transparent	justice	and
review	conformity	to	law.”	That	concession	was	deemed	of	marginal	value	at	the	time,	and	nothing	has
transpired	that	makes	it	seem	particularly	significant	now.	The	committee	would	presumably	be	able	to
influence	the	De-Baathification	Commission	to	some	extent	(particularly	given	that	the	commission’s	work
could	be	terminated	by	an	absolute-majority	vote	of	the	Council	of	Representatives),	but	the	fact	that	it
would	almost	surely	be	Shi’i	and	Kurdish	dominated	as	a	realistic	matter	tempered	Sunni	enthusiasm	for	it.
Moreover,	the	oversight	function	of	this	committee	was	somewhat	opaque	in	relation	to	other	government
institutions.	This	is	due	largely	to	the	impossible	to	understand	language	in	Article	135	concerning	the	De-
Ba’athification	Commission	coordinating	with	executive	and	judicial	branches	and	being	connected	to	the
Council	of	Representatives.	Thus,	while	Sunnis	may	well	have	welcomed	the	creation	of	the	legislative
oversight	committee	as	a	means	to	bring	to	light	particular	injustices	they	might	claim	have	been	wrought
by	the	commission,	it	is	fair	to	say	that	they	did	not	consider	it	a	substantial	concession.
134.	Allawi,	Occupation	of	Iraq,	151.
135.	Diamond,	Squandered	Victory,	175.
136.	Allawi,	Occupation	of	Iraq,	223.
137.	Put	simply,	a	pure	parliamentary	system	is	one	in	which	the	chief	executive,	the	prime	minister,	is	a

creature	of	the	parliament.	He	can	be	removed	by	the	parliament	through	a	vote	of	no	confidence;	similarly,
he	can	often	dissolve	the	parliament	and	call	for	new	elections,	after	which	the	new	parliament	must	decide
whether	it	wishes	to	retain	him	or	replace	him	with	another	candidate.	Parliamentary	systems	may	have	a
post	of	president,	but	it	is	generally	a	ceremonial	one.	A	pure	presidential	system	is	one	in	which	the	chief
executive,	the	president,	is	directly	elected	by	the	people	and	is	formally	separate	from	the	legislative
branch.	Some	states,	most	notably	France,	adopt	an	amalgam	of	the	two	systems.
138.	Sheikh	Hamoudi	recognized	this,	though	mostly	in	his	fellow	UIA	opponents,	castigating	them	for

failing	to	realize	that	Da’wa	could	eventually	lose	an	election	just	as	easily	as	it	might	win	one.	This	was
certainly	true,	yet	it	also	had	to	be	true	that	Sheikh	Hamoudi	might	have	found	a	presidential	system	more
appealing,	and	Bayati	and	Allaq	would	almost	certainly	have	found	it	less	appealing,	if	their	respective
political	fortunes	were	reversed	at	that	very	time	of	negotiation.
139.	Transitional	Administrative	Law,	Article	36.	Specifically,	the	interim	constitution	had	created	a

president	and	two	vice	presidents,	each	with	veto-wielding	power.	While	the	composition	of	the	Presidency
Council	by	confessional	group	was	not	set	explicitly,	it	would	be	difficult	to	imagine	any	of	the	three
identitarian	groups	remaining	committed	to	the	bargain	if	they	were	not	given	one	of	the	three	seats	on	that
council.	To	deny	such	a	seat	would	be	equivalent	to	excluding	that	community	from	the	political	process.
140.	Specifically	exempted	from	the	pardoning	power	in	Article	73(1)	are	matters	relating	to	a	“private

right”	(i.e.,	those	involving	payment	of	damages	to	a	victim)	and	convictions	for	international	crimes,
terrorism,	and	administrative	and	financial	corruption.	The	latter	exception	in	particular	demonstrates	the
seriousness	with	which	Iraqis	detest	corruption	in	theory,	despite	its	extraordinarily	widespread	practice.
141.	Deeks	and	Burton	presciently	point	out	that	the	president	does	appear	to	have	the	effective	power	to

commute	death	sentences	for	anyone,	given	that	Article	73(8)	indicates	that	he	has	the	power	to	ratify	such
sentences,	and	given	that	nothing	suggests	that	the	sentences	are	deemed	effective	within	a	certain	number
of	days	of	his	failure	to	sign,	as	is	the	case	with	laws	and	treaties.	Deeks	and	Burton,	“Iraq’s	Constitution,”
39.	This	has	happened	with	respect	to	some	death	sentences	issued	to	former	members	of	the	regime,
including	the	former	deputy	prime	minister	Tariq	Aziz.	Jane	Arraf,	“In	Iraq,	US	Hands	Over	Tariq	Aziz,

http://Alarabiya.net


Other	Saddam	Hussein-era	Officials,”	Christian	Science	Monitor,	July	14,	2010.
142.	Haider	Ala	Hamoudi	and	Chibli	Mallat,	“Constitutional	Review	Committee	Fills	in	Crucial	Gaps,”

Daily	Star	(Beirut),	November	19,	2009.
143.	The	US/UK/UN	translation	rendered	this	an	absolute	majority	by	adding	the	phrase	“of	its

members”	after	the	word	majority,	though	it	does	not	appear	in	the	Arabic.	This	caused	some	confusion
when	an	initial	veto	by	Tariq	Hashimi	of	the	2009	election	law	was	overridden	by	less	than	an	absolute
majority.	Throughout	the	day,	various	officials	within	the	US	Embassy	could	not	understand	how	the
override	could	have	been	legitimate	until	the	mistake	in	translation	was	detected	and	information	about	it
spread.
144.	Allawi,	Occupation	of	Iraq,	410–12.
145.	Iraq	Constitution,	Article	140.
146.	Allawi,	Occupation	of	Iraq,	410–11.
147.	Allawi,	Occupation	of	Iraq,	411.

Chapter	Four
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wicked	threats	to	its	existence.	With	its	bright,	lovely	face,	it	has	challenged	death,	overlooking	the	dark
smoke,	bombed	cars,	and	dark-red	blood	encircling	us	everywhere.

Hamoudi,	“My	Perceptions,”	1315.
3.	See	generally	Horowitz,	“Making	Moderation	Pay”;	Horowitz,	“Alternative	Vote”;	Donald	L.

Horowitz,	Ethnic	Groups	in	Conflict	(Los	Angeles:	University	of	California	Press,	1985).	For	another	view,

http://www.voanews.com/content/iraq-sunnis-stage-mass-demonstrations-for-equal-treatment/1577993.html


see	Lijphart,	Democracy.
4.	“Tunisia’s	Secular	Opposition	Unites	against	Islamists,”	Al	Arabiya	News,	March	23,	2012,

www.alarabiya.net/articles/2012/03/23/202572.html	(quoting	an	analyst’s	expressing	fear	of	a	slide	toward
theocracy).	This	division	is	severe	enough	to	have	resulted	in	the	outbreak	of	violence	on	the	streets	of
Tunis	after	secular	forces	organized	demonstrations	against	the	ruling	coalition	led	by	the	moderately
Islamist	Ennahda.	“Tunisian	Government	under	Pressure	after	Crackdown,”	Al	Arabiya	News,	April	11,
2012.
5.	Leila	Fadel,	“Egypt’s	Newly	Elected	Parliament	Holds	Its	Inaugural	Session,”	Washington	Post,

January	24,	2012.
6.	Ibid.	(describing	liberal	and	leftist	groups	as	comprising	about	one-fifth	of	the	parliament).	Respecting

the	outbreak	of	tensions	between	Copts	and	Muslims,	see	David	D.	Kirpatrick,	“Egypt’s	Christians	Fear
Violence	as	Changes	Embolden	Islamists,”	New	York	Times,	May	31,	2011.
7.	Nathan	Brown	and	Amr	Hamzawy	note	that	over	the	past	decade,	the	Egyptian	Muslim	Brotherhood

has	tried	to	portray	itself	as	supportive	of	the	role	of	Islamic	law	in	the	constitutional	order	as	it	had	been
laid	out	by	Egypt’s	Supreme	Constitutional	Court	during	the	Mubarak	era,	with	Islam	being	more	a	“frame
of	reference”	than	a	rigid	source	of	law.	Nathan	J.	Brown	and	Amr	Hamzawy,	“The	Draft	Party	Platform	of
the	Egyptian	Muslim	Brotherhood:	Foray	into	Political	Integration	or	Retreat	into	Old	Positions?,”
Carnegie	Papers	(Middle	East	Series)	89	(2008):	3,
http://carnegieendowment.org/files/cp89_muslim_brothers_final.pdf,	accessed	September	10,	2012.	Kristen
Stilt	points	out	that	the	Muslim	Brotherhood	accepts	important	aspects	of	the	Mubarak	era	constitutional
structure.	Kristen	Stilt,	“Islam	Is	the	Solution:	Constitutional	Visions	of	the	Egyptian	Muslim	Brotherhood,”
Texas	International	Law	Journal	46	(2010):	83.	Stilt’s	observations	respecting	the	potential	areas	where	the
Brotherhood	seems	to	hint	at	further	Islamization	do	not	seem	to	betray	support	for	anything	radical.
8.	Constitution	of	the	Arab	Republic	of	Egypt	(certified	as	ratified	by	referendum,	December	26,	2012).
9.	David	Kirkpatrick,	“Egyptian	Islamists	Approve	Draft	Constitution	despite	Objections,”	New	York

Times,	November	30,	2012	(describing	the	2012	Egyptian	Constitution	as	being	“full	of	holes	and
ambiguities”	and	indicating	that	“the	contents	of	the	document	were	perhaps	less	contentious	than	the
context	in	which	it	was	being	adopted”).
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