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DEMOCRACY IN THE MAKING: KEY OPTIONS IN IRAQ’S

DEMOCRATIZATION PROCESS

OVERVIEW

The process of building democracy in complex
transitions is a daunting but necessary task. The
design of political, institutional and legal systems
can play a critical role in ensuring the sustainability
and the advancement of democratic systems, by
providing adequate mechanisms to manage con-
flicts within limits of peaceful coexistence and by
promoting consensus around a set of core princi-
ples. As International IDEA has been advocating
for the past several years (see particularly the hand-
book Democracy and Deep-Rooted Conflict: Options for
Negotiators published in 1998), democratization can
be an effective method of structural conflict pre-
vention.

Constitutions are the core of the institutional struc-
ture/legal system of a country and define the rela-
tionship among citizens, between citizens and the
State, and between the State and the international
legal system. New constitutions are both the result
of historical processes and important factors that
contribute to shaping the future of a country, often
containing the seeds for future conflict or for long-
term stability. Depending on their contents as well
as on the process through which they are made,
constitutions can play a critical role in ensuring the
sustainability of democratic systems. Traditionally,
constitutions and constitutional reforms were
mainly designed by political elites and legal experts;
in the case of post-colonial countries the departing
colonial power had either direct or indirect influ-
ence in shaping constitutional texts, often affirming
principles and values grounded on exogenous legal
frameworks and political traditions. The trend
marked by the hegemonic role of politicians and
“expert knowledge” has been shifting during the
past decade or so. Citizens increasingly demand
involvement and in recent years a number of re
form processes appear to have been more inclusive
and participatory, particularly in the framework of
1

peace-making initiatives in the aftermath of vio-
lent conflicts.

The design of political and institutional reform
processes is equally fundamental for democracy. A
fair system of political representation based on
representative, inclusive, democratic and transpar-
ent political parties is crucial to the advancement
of democracy and the prevention and transforma-
tion of violent conflicts. In multi-ethnic societies
the way political parties are designed and function
plays a greater role in contributing to stability or to
confrontation and conflict.

Free and fair elections represent one of the essen-
tial elements of democratic systems. Through
elections, citizens express their will at the same
time as they develop a sense of ownership of the
outcome and commit themselves to support a
system of governance. However, the decision of a
particular electoral system is of crucial importance.
Electoral systems, as much as voter intentions,
determine the outcome of the elections. Different
options of electoral systems combined with differ-
ent political, social and economic contexts can
produce very different results. They can contrib-
ute to a sense of common citizenship or to deep-
ening conflicting interests and agendas.

All these elements are deeply intertwined. The
institutional reform/constitution-building process
cannot be seen in isolation as it is (and must be)
deeply inter-linked to the design of political and
electoral systems; it is to be essentially seen as a
political process, not a legalistic or technical one,
in which particular (often conflicting) short-term
interests of different constituencies are to be hat-
monized into/subjected to the common interest.
The way constitutions are designed ends up creat-
ing incentives (or disincentives) for political par-
ties to manipulate and represent interests con-
structed around ethnic or religious identities or to
look for regional autonomy.

© International IDEA



DEMOCRACY IN THE MAKING: Key Options in Iraq’'s Democratization Process

The present document is made available to the
Iraqi political and social leadership representing
different and conflicting visions, but could also be
relevant to those sectors of the international com-
munity called to provide technical, financial and
political support to the transition process in Iraq. It
might also be used as reference material by policy
practitioners of other Arab countries.

It consists of three different policy briefings on
constitution-building processes, electoral system
design and political parties in divided societies.
They are essentially based on a comparative analy-
sis at global scale and are the result of the three
main areas of thematic work International IDEA
has been doing in the past years. They are meant
not to be prescriptive but rather to offer practical
options of how to strengthen democratic institu-
tions and processes. The intention of this work is
not to tell Iraqis and other Arab users what to do,
but to provide them with the learning from past
experiences by presenting different options and
their likely impact.

International IDEA believes that, particularly in
complex transitions, society is to be fully and effec-
tively involved in the adoption of a constitution,
which will also have to determine the basic ele-
ments of an electoral system and a system of politi-
cal representation adequate to the context, so that
the current process can be legitimate and serve the
cause of peace and democracy.”
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CONSTITUTION BUILDING
PROCESS IN TRANSITIONS

Introduction

The paper identifies key components of a constitu-
tion building process (CBP) and positive ap-
proaches to facilitate a good result by reviewing
recent experiences of constitution making. It is the
result of a preliminary and ongoing comparative
analysis of several cases that International IDEA
has been doing in the framework of its project on
“The Role of Constitution-building processes in
democratization”.

The text in regular format refers to comparative
experiencesl and that in italics contains suggestions
for Iraqi CBP.2

Importance of constitutions

CBPs have been influenced by the contemporary
purposes and importance of constitutions.

e A number of internal national conflicts
have been settled since the end of the cold
war, necessitating new constitutional or-
dets.

e There has been a widespread commitment
to democracy and demands for public in-
stitutions to reflect democratic values, in-
stitutions and procedures.

e Many constitutions now reflect new ideas
about the organisation and structure of the
state in multi-ethnic countries which em-
phasis the constitutional recognition of
ethnic groups and their participation in
state institutions and public affairs.

e Serious conflicts or operation in a state
sometimes leads to regional or interna-
tional intervention or facilitation. A consti-

1 The reference to the countries taken into account in the
comparative analysis has been omitted to reduce the length
of thisbriefing. A complete comparative anaysiswill be
produced by International IDEA in the future.

2 These suggestions are based on the principal features of
the CBP processin Irag as set out in the Law of Administra-
tion for the State of Iraq for the Transitional Period (2004)
(TAL) and refer on how that framework might be developed
constructively.
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tutional settlement is often seen as the
end product of intervention and facilita-
tion, and the point of exit.

e The increase in the role of the constitu-
tion for internal political order is matched
by its importance externally as the inter-
course between states, cotrporations, mat-
kets and consumers has extended and
deepened. This intercourse takes place in
large measure through laws and constitu-
tions. Therefore external actors too may
have an interest in constitutions of other
states in which they conduct business or
carry out other forms or exchange and
cooperation.

Until the overthrow of Saddam, constitutions in Iraq ex-
cluded individnals, communities and regions from public
affairs and centralised power for domination and coercion.
It is critical for Iraq’s future that the constitution is used to
Joster a common identity, recognise the diversity of cultures
and religions to promote national unity, distribute state
power fairly, protect human and group rights, and ensure
social and economic justice. A fair and broadly acceptable
constitution is critical to Iraq’s future.

Context of CBP

Another influence on CBP is the context. If the
constitution is made in settled times, there are
many options, including a high degree of public
participation. If the county is coming out of inter-
nal or external conflict, there may be an inclina-
tion for a more controlled process, with limited or
no public consultation. Increasingly, the negotia-
tions of an ongoing conflict take the form of a
constitutional settlement. In this case the process
is confidential and often secret, and almost com-
pletely dominated by leaders of ‘watring factions’.

An agreement may be easier if the parties to the
process are limited and the talks are confidential.
However, even when successful, these agreements
and the ensuing constitution depend excessively
on the goodwill of the negotiators and may fail to
respond to the concerns of the people. It may lack
firm social foundations. On the other hand, a
highly participatory process may raise high expec-
tations, empower groups and interests that lack
power or status in the political and economic
system, elaborate an ambitious social and eco-
nomic agenda, and may make decision making

hard.
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The context in Iraq is extremely complex and requires an
inclusive and participatory process. Although there is no
need to negotiate with the previous regime, it is crucial that
all groups be brought in, including those who have serious
problems with the current state of affairs. In taking up this
challenge, it seems possible to build upon some positive ele-
ments. All the key groups are officially committed to democ-
racy, the sharing, and fair exercise, of powers, the recognition
of diversity, and the protection of buman rights. Notwith-
standing its controversial ‘origin’ the TAL can provide a
reasonable framework for the CBP and enconrages negotia-
tions and compromises. The National Assembly, which has
a principal responsibility for the CBP, represent a step
Jorward even in such a complex and diffienlt political process
like the Iragi one. However, it does not include fair represen-
tation of the Sunni community due to intimidation, the
exclusion of members of the Ba'ath party, and electoral rules
which treated the whole country as one constituency and
therefore disadyantaged those regions (and groups) where it
was not easy to vote. Therefore a major challenge is to ensure
that opportunities for adequate participation are given to
these regions and groups (as discussed below).

Goals of the CPB

There is now a consensus that certain norms,
drawn from the principle of self-determination and
political rights, should be incorporated in the de-
sign of the CBP. The emphasis is on inclusiveness
and active public participation.

The constitution should be the end product of a
process which meets several goals, including:

e Reconciliation among conflicting groups

e Strengthening national unity through an
inclusive process, reflecting religious and
linguistic diversity, and inducing a sense of
common, national identity

e Empowering the people by acknowledging
their sovereignty and by increasing their
knowledge and capacity; and preparing
them for participation in public affairs and
the exercise and protection of their rights

e Flaborating national goals and values
through nation wide debates and discus-
sions

e Broadening the agenda for change by dis-
covering the concerns of the people, not
limited to that of the elites or urban popu-
lations, etc.

e Promoting knowledge and respect for
principles of constitutionalism.

Underlying these goals is the objective of legiti-
macy, which is achieved in substantial measure

4

when people have been involved in the process
and are able to feel and claim ownership of the
product.

All these goals of the CBP apply in Iraq. There is wide
commitment to transition to democracy and human rights,
active involyement of citigens in public affairs, reconciliation
of communities and regions, new vision of Iraq as a multi-
ethnic and multi-religions community, dealing with the past
constructively. The making of the new constitution is seen
not merely as a necessity, but also as an opportunity. The
TAL requires the National Assembly to enconrage public
debate on the constitution and receive constitutional propos-
als from citigens.

Specific tasks in CBP

Some critical tasks in 2 CBP are:

e Agreeing on a broad set of principles and
goals

e Agreeing on institutions and procedures
for making the constitution (including
deadlines and sequencing, making rules
for decision making, and a formal or in-
formal mechanism for dispute or conflict
resolution)

e Consulting and gathering of opinions
a. preparing people for consultation
b. consulting people (including dias-

pora)
c. consulting experts
d. informing the process of comparative
experiences

e. analysis of opinions

e Preparing a draft constitution

e  Public discussions of draft

e Enactment of the draft by the adopting
body

e Public discussion of the draft constitution

e The referendum (or any other mechanism
of ratification)

e Bringing the constitution into force

e Implementing the constitution

The TAL provides only a brief and skeletal framework for
the CBP. The National Assembly has to prepare the draft
constitution after appropriate consultations with the people
but there are no rules on voting by the Assembly. The
Draft has to be approved in a referendum, after public
debate, throngh a prescribed voting procedure. Deadlines for
the adoption of the Draft and the referendum are set out. If
the process does not lead to a constitution, the Assembly is
dissolved and a freshly elected assembly will resume the
responsibility for making the constitution. Thus only some
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of the tasks listed above are dealt with excpressly. The re-
sponsibility for deciding on them will therefore fall on the
Assembly. This is not a defect in TAL as it gives the
Assembly the flexibility to decide on outstanding issues in
the context of the situation after the elections. The Assembly
bas anthority to determine rules of its own procedure (art.

52(4).

However the flexibility is limited since TAL can only be
amended by a 3 /4" vote of the members of the Assembly
and the approval of the Presidency Council, and some provi-
sions regarding the CBP (the extension of the transitional
period and the holding of the elections, which govern the
deadlines in the CBP) cannot be amended at all. As ex-
plained later, the deadlines are short and may prove unreal-
istic, and since the consequence of failing to meet them entails
the dissolution of the Assembly and the election of its succes-
sot, it may be necessary to address the issue of the procedure
to extend the deadlines.

Setting of goals

Since constitution making can be a difficult, com-
plex, expensive and sometimes a divisive process,
rarely does a country embark upon the making of a
new constitution without very good reason. Gov-
ernments, political parties, ethnic or religious
groups, or others are reluctant to start or engage in
the process unless the goals and procedures of
review suit them, and are predetermined. Therefore
considerable negotiations and compromises pre-
cede the formal establishment of the process.

A prior agreement on goals has many advantages.
By identifying priorities, it helps to give direction to
the process. It assists in balancing different aims
and interests. For example national unity and iden-
tity may require both effective state institutions and
forms of self-government for regions and commu-
nities, and thus the balance between individual and
community rights. Increasingly goals are defined by
reference both to local traditions and culture and
international norms (such as democracy, national
unity, human rights, social justice, and gender eq-

uity).

If the original goals are too numerous and are spe-
cific and detailed, they may clash with ideas gener-
ated in the review process itself, or it may lead to a
feeling that key interests groups have already made
their mind. It is important that the CBP should
leave room for ideas and recommendation to
emerge from the consultation with the people,
particularly sectors of society, such as rural people,
or particularly marginalised women, or minorities,

who may have little influence on the initial choos-
ing of goals.

The T AL sets out explicitly only one goal for the new
constitution: guarantees to ensure that the Iraqi Armed
Forces are never again used to terrorise or oppress the people
of Iraq’ (art. 59(A)). However, T AL itself is based on
several values: freedom from tyranny and oppression, the
rule of law, unity of the motherland in a spirit of fraternity
and solidarity, full democracy, and the erasure of the effects
of racist and sectarian policies and practices (in the Pream-
ble). Other values are democracy, pluralism, the separation
of powers, power sharing on a territorial basis, Islam and
buman right (including gender equity). These values do not
antomatically bind the Assembly in the preparation of the

permanent constitution.

Since it is proposed here that the responsibility for the
initial draft of the constitution should be delegated to an
expert and independent constitutional commission, it wonld
be both desirable and necessary that the Assembly decide on
Sfurther goals, and that would constitute the mandate of the
commission. Such a procedure wonld also save time by
establishing at an early stage the basis of a consensus and
by focusing attention during the research and consultation
processes on critical issues. The Assembly could set up a
Committee on the Constitution that wonld recommend fo
the full Assembly the goals of the process and values to be
included in the constitution.

Perbaps given the constraints of time and the political
nature of the CBP in Iraq, there may be no need for a
formal verification that the goals of the CBP have been met
in the constitution. Ultimately the people will matke the
assessment on the appropriateness of the constitution
through the referendum.

Institutions and procedures for making
the constitution

In addition to goals, it is usual to agree on the
institutions and procedures for CBP. This is not-
mally the responsibility of the legislature or the
executive (although normally after prior consulta-
tions). The framework can be detailed or skeletal.
The advantage of detail is that it acts as a clear
road map; that of brevity is that it gives flexibility.

In Iraq the decision on the process was made by the Gov-
erning Council, itself not elected, although its membership,
appointed after protracted negotiations, was intended to
represent all major communities and groups. But the em-
phasis was on ethnic and religions divisions and the Gov-
erning Council seems not to have enjoyed universal support.
Some think that this may affect the legitimacy of the legisla-
tive framework of the CBP. Even though it may be argued
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that the composition of the Governing Council —and the
Sframework in T AL were as acceptable as conld be devices in
the difficnlt circumstances of that period, it wonld be desir-
able that the way in which the CBP is conducted is mindful
of a possible deficit in the legislative framework.

The important points in the framework, apart from
the goals, are: tasks and their sequencing and dead-
lines, the division of responsibilities, rules for deci-
sion making, and institutions. The ultimate respon-
sibility may lie with the legislature or with a spe-
cially appointed constituent assembly, which may
also be free to establish its own procedure, includ-
ing for consultation and preparation of the draft
constitution. Frequently the same body performs
both functions.

However, there are considerable advantages in
having a separate constituent assembly, whose
composition can reflect diversity and special inter-
ests, while there may be conflicts of interests when
members of a legislature perform both task.

T AL combines in the Assembly both the ordinary tasks of
a legislature and those of a constituent assembly. In the
circumstances this was probably inevitable but there conld be
some problems. The first problem is time, if the Assembly
has to perform both its responsibilities as a legislature (mafk-
ing laws, approving the budget, electing and supervising the
government) and as a constituent assembly (defining an
agenda, consulting the people, employing experts, debating
and agreeing on constitutional proposals), especially as the
deadlines in the CBP are very tight. The second problem is
that the period of transition conld be difficult and complex,
requiring a great deal of the time of the Assembly. This may
be particularly grave if election of the government is contro-
versial and it has to manage conflicting interests. The third
problem is that the politics of government and administration
may spill over into the Assembly and make it difficnlt for
the members to reach a consensus.

It conld therefore be useful to consider ways of insulating the
CBP from the general legislative and administrative func-
tions of the Assembly. Some suggestions are made later.

Constitutional Commission

It is very common today, whether the ultimate
decision making body is the legislature or the as-
sembly, to set up an expert, independent and repre-
sentative commission to undertake tasks up to
point of the preparation of the draft constitution.
These tasks include providing or facilitating educa-
tion about the process and constitutional issues to
the public, promoting national debates, receiving
and analysing the views of the public, and prepar-
ing and submitting a draft for consideration by the
6

decision making body (after a suitable interval for
public discussion of the draft. The advantage of
such a commission is that this part of the process
can to some extent be distanced from political
parties, tap expert knowledge, promote participa-
tion and formulate proposals oriented towards the
national rather than sectarian interests and which
can consequently provide a fair basis for negotia-
tions, facilitating a compromise.

The Assembly shounld consider setting up an independent,
expert and representative commission to provide civic educa-
tion, collect and analyse public views, and on the basis of
the goals and values determined by the Assembly as well as
the views of the public and of experts, to draw up a report
and a draft constitution for debate by the Assembly (possi-
bly after a suitable interval so that the public have an
opportunity to examine it and convey its views to the As-
senmbly). The Assembly should determine the terms of refer-
ence of the commission and ensure that its members enjoy
great prestige and support in the country. 1t should travel
throughont the country to meet the people.

An additional advantage of the commission in Iraq wonld
be that its membership wonld cover all groups and commn-
nities (even if they were not represented in the Assembly).
In this way the democratic deficit of the Assembly (due to
the inability of many Sunnis to vote) could be mitigated,
and all communities wonld be able to participate in the
process.

However, it is also important that the members of the
Assembly are given some briefings on constitutional proc-
esses and issues so that not only can they contribute to the
debate on reforms but are also ready to debate the draft
constitution. The Committee on the Constitution to be set
up by the Assembly should device a programme of briefings
and workshops. The workshops should be organized in
conjunction with the constitution commission with the par-
ticipation of local and overseas experts.

It is important that the commission should not be kept in
existence beyond the completion of its mandated task,
otherwise it would seek a continued role for itself adding to
complexity and confusion.

It is useful to have deadlines for the different
stages of the process. But the deadlines have to be
carefully considered, for too short deadlines may
limit public participation and may give the impres-
sion of the process being manipulated, while long
deadlines may stretch the process unduly when the
need is to bring a closure to it and establish a new
ordert.
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TAL provides that the Assembly must complete the draft by
15 Augnst 2005. A referendum must be held by 15 Octo-
ber. If all goes well, elections for a permanent government
must be held by 15 December 2005. This is clearly a
breathless timetable. The assumption was that the Assenbly
wonld meet and elect the Presidency Council and approve a
government at the latest in the first week of January 2005,
when it wonld also commence work on the constitution. That
wonld have given it about 8 months to prepare and approve
a draft. Even that period might have been insufficient. Now
the Assembly will at best have about five months. There is
grave danger that this period is too short: it will result either
in a very rushed process where there will no possibility of
proper consultation with the people and the negotiation of
sufficient consensus among Assembly members, or the dead-
line will not be met and the Assembly will be dissolved.
Neither is a satisfactory outcome. There is a possibility of a
one-time extension of six months, if the President of the
Assembly, with the support of a majority of the members, so
requests the Presidency Council. If the Assembly can start
its work in April 2005, it will have eleven months, which
might just be enough. Presumably then the referendum wonld
be postponed accordingly.

This exctended time might just be sufficient. But only if there
is very careful planning and determination to stick to the
Pplans. There would also be need to develop consensus as the
CBP proceeds so that the Draft is in fact adopted by the
Assembly in good time.

Consulting and gathering of opinions

Education should be provided at the start of the
process. This task requires special materials and
methodologies. It is useful to engage civil society
institutions, particularly those specialising in gen-
der, minority, cultural issues, as well as professional
associations. The constitution commission should
travel throughout the country for this purpose. It
should also set up offices in all the regions and
districts, making available relevant materials, and
encouraging the formation of discussion groups.
Public opinion can be obtained through public
hearings (separately organised for certain groups,
like women or minorities, where appropriate), writ-
ten submissions or responses to a specially pre-
pared questionnaire. Experience shows that some
groups may try to manipulate public opinion, even
with the use of threats. The commission would
have to establish codes and procedure (and supet-
vision) to ensure that views are freely and honesty
expressed.

If there are many submissions, a special compute
programme to analyse them might be necessary. It
is important to give people opportunities at differ-
7

ent points to participate in and contribute to the
process, and to assute them that their views ate
valued and demonstrate how their recommenda-
tions have influenced decisions.

TAL emphasises public consultations and opportunities for
debates on the draft constitution. The Assembly should
consider some of the methods for this ontlined above. How-
ever, given time constraints, it may not be possible to include
them all or employ them extensively. So consideration conld
be given to use of the media, broadeasting technologies,
interactive programmes, tapes and CD ROMs, decentrali-
zation through local administrative structures and discus-
sion groups, involvement of NGOs, ete. A website on the
constitutional process, with links to other sites, and facilities
Jfor submission of and debate on views should be established
at an early stage by the constitutional commission and the
Committee on the Constitution.

Role of experts

The commission will have to consider how best to
use experts and inform the process of relevant
foreign experiences. The former can be done
through expert consultations and workshops,
specially commissioned studies, appointment of an
expert secretariat, and through membership of the
commission and the constituent assembly. There
are two distinct ways of learning about foreign
experiences. One is for the commission or politi-
cal leaders (if the process is largely negotiative) to
travel to the countries concerned; the other is to
invite foreign experts for visits. The former is less
useful (although more attractive to commission-
ers) than the latter, for if foreign experts visit, they
can be exposed to a larger number of people, take
part in public meetings and discussions, develop
some understanding of the local context and is-
sues.

Maintaining balance between popular participation and the
contribution of experts is seldom easy. There is the danger
in a highly participatory process, in broadening the agenda
beyond what is sensible to deal with in a constitution, stray-
ing beyond principles to incorporation of exvessive detail,
and the distrust and denigration of experts which can lead
to low quality of drafting and the lack of cobesion of the
constitution as a whole, and difficulties of establishing a
consensus. On the other hand, giving too much leeway to
experts can result in an emphasis on technical aspects of the
document at the expense of popular expectations. To some
extent the problem can be minimised by clear definition of
roles and sequencing of stages (people’s role is important at
the time of consultation and perhaps at the final ratifica-
tion, experts’ when it comes legal policy issues, learning
[from foreign experience, choice of detatl, precise drafting and
cobesion of the document).
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Draft or consultation first?

There is a division of opinion on whether consulta-
tion with the people should precede or follow the
preparation of the draft. The latter procedure gives
the public a chance to comment on concrete pro-
posals but prior consultation provides greater
scope for the expression of public views and the
enhancement of people’s initiatives. In fact it is
possible to have consultations both before and
after the draft is prepared and is becoming the
common practice.

In the circumstances of Iraq, when some important decisions
have already been made by un-elected bodies, it would be
better to consult the people before preparing a draft. This
wonld avoid the criticism that the decision on the constitution
bas already been made in small circles. However, it is impor-
tant to provide people and organisations with a basis for
consultation. The Committee on the Constitution should
already commission short papers on Iraq’s constitutional
history which wonld identify the strengths and weaknesses of
past constitutions, a comparative analysis of constitutions of
other multi-ethnic states, options in systems of government,
electoral systems, public security organisations, and so on. It
should also distribute a short questionnaire on key elements
of a constitution to solicit public opinion in a more structured
way. People wonld also have opportunity to comment on
constitutional goals and principles enunciated by the Assem-

biy.

The advantage of this process wonld be that all options and
recommendations wonld be available when policy decisions
are made. The disadvantage is that it would require more
time than if a draft were prepared by a small political-cum-
expert group for people to comment on. Since this paper
Sfavours the first approach, it is critical that the constitution
commission should be highly professional and well organised
so that in a short time it can absorb all this material and
draft its recommendations for the Assembly.

Length of the constitution

How long should the constitution be? On the one
hand, it is desirable that the constitution should be
brief, and restrict itself to principles, both to retain
flexibility and responsiveness to changing circum-
stances, and to make it easier for ordinary persons
to understand it. On the other hand, people expect
more and more issues to be dealt with in the con-
stitution (such as integrity of office holders, the
participation by ethnic and other groups in affairs
of the state, protection of the environment, a
broadened scope of human rights, regulation of
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political parties and the independence of the elec-
toral process) which inevitably increases the
length—and may deter ordinary persons from
studying it.

A compromise that Iraq may wish to consider is to adopt
an expanded view of the constitution, but to restrict it to
essential principles and only the most necessary detail. To
meet the (quite legitimate) concerns of those who do not trust
the legislature or government to give effect to the principles,
the details could be contained in schedules to the constitution
which would have to be incorporated in implementing legis-
lation. Once the requisite legislation has been enacted, the
schednle wonld more or less fall away (althongh there conld
be a provision that subsequent amendments to the law
would have to be consistent with the schedule).

Preparing a draft constitution

Decisions on broad principles, goals and institu-
tions must be made by a body which has the po-
litical mandate. The actual drafting must be left to
legal draftspersons who should decide on the
structure of the constitution and be encouraged to
write in simple and clear language so that the
document is accessible to ordinary people. It is
important that decisions on policy should reflect
as much as possible the recommendations of the

people.

It is desirable that the actual drafting should begin only
when policy decisions have largely been made. Consultation
with the people is best conducted with the help of short
papers focusing on policy issues and formulated in relatively
general terms. Moving too early to legal drafts may lead to
unnecessary attention to linguistic points and detract from
principles. However, it is desirable to recruit a team of
drafters at an early stage so that they become fully aware of
the issues and public debates, and can begin research and
agree on a drafting protocol. Once policy decisions have been
made, the Committee on the Constitution should set up a
sub-committee to liaise with the drafting team and ensure
that the draft reflects accurately the policy decisions.

Rules for decision making

What should be the majority for adopting the
constitution? Sometimes a very high majority is
required in order to force the parties to reach a
consensus or near consensus. In some cases, the
adopting body is required to strive for consensus,
and the majority rule only applies if that fails. A
high majority is desirable if the country is deeply
divided, especially on regional or ethnic lines. But

© International IDEA



DEMOCRACY IN THE MAKING: Key Options in Iraq’'s Democratization Process

it increases the risk that no constitution may be

adopted.

TAL does not specify the majority required for the adoption
of the constitution. Presumably the National Assembly will
itself decide on the necessary majority, as part of its powers to
determine its ‘internal procedures’ (art. 32(A)). Assuming
that the way the Assembly ‘writes’ the constitution (to use
the langnage of art. 60 of TAL) is the same as it enacts
legislation (art. 32(C)), there will be short intervals between
different stages of the enactment procedure. Other than that
the Assembly is free to determine the procedure for the adop-
tion of the draft constitution (and to provide additional rules
for the adoption of the constitution to those for ordinary
legistation). This could be one of the most important deci-
sions that the Assembly would have to marke.

Since all the members of the Assembly were elected on the
basis of a single, national constituency, there will be regional
and ethnic disparities in membership, and some exclusions.
It is therefore important that the rules of voting should en-
courage a broad consensus. Another reason for developing a
consensus is to do with the method of voting in the referen-
dumr which gives a veto to the majority community as well as
some minorities. A draft adopted by a narrow majority in
the Assembly will have little prospect of adoption in the
referendum. Thirdly, consensus is important to lay the foun-
dations of a united and stable Iraq.

A qualified majority gives incentives for reaching consensus
or broad agreement. Therefore a simple majority of all the
members, and in particular the majority of those present and
voting, should be avoided. Quite what majority should be
specified depends on the distribution of regional and ethnic
membership of the Assembly. A very high majority wonld no
donbt be welcomed by minorities or under-represented groups,
but this may increase the probability that the Assembly will
be deadlocked. 1t is not possible in this paper to make a
[firm recommendation on this point—it will in large part be
a matter of negotiations.

The referendum

The referendum catries great symbolic value, and,
if successful, adds to the legitimacy of a constitu-
tion. But the referendum as method of people’s
participation is less effective than prior participa-
tion by them in the CBP. When the referendum is
the only method of people’s participation, it comes
too late: key decisions may have been made in
small circles, and the real public debate takes place
after these decisions; the debate is therefore on the
merits and demerits of the draft, not of alternatives
and the only choice is rejection and approval. But
of course the knowledge that the draft will be rati-
fied through a referendum may serve to influence

negotiators to seek the common or moderate
ground.

Its value in a multi-ethnic state can be questioned.
A consensus on the constitution put together
patiently and carefully can be upset in a referen-
dum. Depending on the majority required, it gives
the largest community the means to impose its will
on others. The problem can be met if the majority
is higher overall or has to be expressed in a speci-
fied number of regions; it gives a minority a veto
which may be deeply resented by the majority.

It is clear that the Governing Council gave much thought to
this issue. The rule is set out in article 61(C): the draft is
ratified if ‘a majority of the voters in Iraq approve and if
two-thirds of the voters in three or more governorates do not
reject it’. This means that the draft can be defeated by the
majority community (if such an entity can be said to exist)
or by three or more governorates if they can muster a two-
thirds negative votes. Thus a minority community can veto
the draft only if there is very substantial opposition to it.
This paper does not assess whether this is a fair system of
voting—except to comment that the aim was to ensure a
considerable measure of consensus, which in itself is a

proper approach.

The English transiation of TAL does not make clear
beyond doubt if the prescribed majorities are those of all
registered voters or only of those who actually vote. A great
deal can turn on this issue, and it would be desirable that
the Assembly clarifies this point as soon as possible.

A concluding observation on the systems of voting in the
Assembly and the referendum is that if at either stage the
draft bill is defeated, the Assembly wounld be dissolved and
the process wonld start afresh after elections to the Assem-
bly. This would put the members of the Assembly and the
leaders of political parties and religions and ethnic groups
under great pressure to agree, i.e, to build a consensus. Here
it is important that every one acts with the greatest propriety
and not use any blackmail. Consideration should be given
to formal and informal methods of consensus building.

Implementation mechanisms

Constitutions which are the product of long nego-
tiations in which different interests are carefully
balanced, or which seek to make fundamental
changes in the organisation of the state and soci-
ety, or are agreed under external pressure are not
easy to implement. Therefore special attention
needs to be paid to the mechanism for its imple-
mentation and enforcement. Following are some
possible ways to facilitate implementation
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e A schedule containing a list of legislative
and other steps necessary for implementa-
tion and the deadlines for action

¢ An independent commission with respon-
sibility for supervision and action

e A constitutional provision that principles
should be implemented by executive au-
thorities so far as possible even if no legis-
lation has been passed

e Courts to be able to make orders within
the same framework.

¢ Empowering civil society to participate in
the implementation and mobilisation of
the constitution

e Making the implementation of certain
principles as a kind of conditionality, e.g.
for the assumption of specified powers by
the executive or the legislature.

This paper suggests that the Assembly consider all
these options when drafting the constitution.

General Recommendations

Specific recommendations made above are not repeated here.
The general recommendations are:

1. The Assembly should as a matter of urgency produce
regulations to govern those aspects of the CBP that are not
dealt with in the TAL (or not dealt with in detail). The
regulations would include many specific recommendations
made above—e.g., the goals of CBP, the values and princi-
Ples of the constitution, the appointment and mandate of a
constitution commission, the appointment and mandate of
the Committee on the Constitution of the Assembly, the
systems of voting in the Assembly, ete. This would act as a
road map, so that all can understand what the overall proce-
dnre is.

2. The Assembly should establish the rules of procedure for
the consideration and adoption of the draft constitution,
giving careful thought to allowing free debate but mindful of
the time constraints. 1t may need to set up several committees
to deliberate on the different chapters of the draft and a
harmonisation committee (which counld be the Committee on
the Constitution) to co-ordinate and harmonise different
chapters. The rules should give priority to the business of
CBP.

3. The Assembly should now vote sufficient funds for all
stages of the CBP. This is both to ensure the viability and
integrity of the process as well as its efficiency, so that there
are no hold ups at any stage due to lack of funds.
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4. The Committee on the Constitution should draw up,
and the Assembly shounld approve, a Plan of Action which
would determine how the different tasks are to be performed
and by whom, with a time line. This is critical to ensure the
best and proportionate use of the limited time for the CBP.

5. The ultimate authority to settle disputes that may arise
during the CBP is the Federal Supreme Court (art. 44).
The Supreme Court should establish regulations to govern
the procedure for filing and disposing of complaints to it in
respect of the CBP, to gnard against the possibility that the
legal process is used to delay or subvert the drafting of the
constitution.

6. The Assembly should facilitate an informal method of
dispute settlement, as a sort of deadlock-breaking mecha-
nism (perbaps by a panel of eminent Iraqis enjoying wide
support.
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POLITICAL PARTIES IN
MULTI-ETHNIC AND DIVIDED
SOCIETIES

Statement of the Problem

The introduction of a new multi-party system in
states which have been subjected to one-party rule
or dictatorship, means that citizens are suddenly
exposed to many new parties, faces, ideas all com-
peting for their attention. Without a level playing
field, well-known celebrities or political parties
endowed with resources will rise to the top. But
the limelight on charismatic politicians is not sus-
tainable. Sustainable democracies require sustain-
able political parties.

If these new parties are also emerging in post-
conflict or divided societies, they are inclined to be
organised around the specific divided groups (ex-
amples: Bosnia & Herzegovina, Fiji?). The chal-
lenge in building a sustainable democracy which is
representative and inclusive is to ensure that these
parties cooperate with other parties for the better
good of the country and that political parties which
are genuinely multi-ethnic or represent a diverse
range of interests have every opportunity to suc-
ceed.

Additionally, there is the temptation of new and
powerful political forces which represent histori-
cally oppressed groups to redress historical repres-
sion and maltreatment. The challenge to democ-
racy-building in societies where long-held animosi-
ties are deep is developing a party system which
tolerates minority representation and interests.

Political parties are essential to a well-functioning
democracy. Parties play a crucial role not just in
representing interests, aggregating preferences, and
forming governments, but also in managing con-
flict and promoting stable politics. They also play
the broader role of recruiting and socializing new
candidates for office, organizing the electoral com-
petition for power, crafting policy alternatives,
setting the policy-making agenda, forming effective
governments, and integrating groups and individu-
als into the democratic process. In fact, political
parties are entrusted with what is perhaps the most
strategic responsibility of modern democracy build-
ing — to prepare and select candidates for parlia-
mentary and presidential elections and then to

11

support them in positions of leadership and gov-
ernment where the implementation of democratic
reforms takes place.

However, not all parties are equally beneficial to
the task of democratic consolidation. Organisa-
tionally-strong, broad-based, programmatic parties
with real links to the community are often held up
as the most appropriate kind of party for new
democracies, especially those making the transi-
tion from conflict to peace. By contrast, frag-
mented, personalized and ethnically- or regionally-
exclusive political parties which are dominated by
elites and only weakly linked to society at large are
often considered damaging for democratic pros-
pects -- and are found widely in the failed democ-
racies of the developing world. ‘Strong’ parties are
thus considered to be a prerequisite for political
stability in modernizing countries. In practice, this
means parties with a broad base of support within
the community, with strong ties to the electorate,
and with a clear policy dimension which enables
them to be programmatic in otientation.

Because they are the key vehicle for translating
diverse public opinion into coherent public policy,
political parties are a vital component of efficient
governance. However, the role that parties play
varies depending on the nature of the party syszen
and the external regulations governing the way
political parties operate and relate to each other.

While there is no, one, correct model for the regu-
lation of political parties, there are generally ac-
cepted standards by which legal frameworks can
be measured. Political parties must be allowed to
compete in an environment which is fair, equitable
and free. In democratic societies, citizens must
have the ability to articulate their demands, make
genuine choices and hold their leaders account-
able. These basic rights are only possible in a
system where political parties are treated equally
under the law regardless of their ideologies or
constituency,

The degree to which political parties are regulated
and the mechanisms used vary greatly from coun-
try to country and depends, to some extent, on
local traditions and cultures. The design of the
election system is, however, generally understood
to be of greatest influence and is the mostly widely
used tool in the regulation of political parties.
Other instruments include political party laws,
rules governing access to media, financing regula-
tions and, constitutional provisions. At a mini-
mum — and most benign level — regulations gov-
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erning political parties are mechanical tools to level
the playing field and provide political actors with
“rules of the game”. At a maximum — and perhaps
more menacing level — regulations are designed to
engineer specific political outcomes. Sometimes
these specific outcomes are presctribed by constitu-
tional arrangements or agreed-to bargains negoti-
ated during times of transition.

Political Party Laws —

Not all countries have specific legislation governing
political parties and those that do, regulate the
activity of parties in different ways. It is generally
agreed that the more restrictions are placed on
political parties to operate, the less level the playing
field or fair the competition. Requirements to
establish a minimum number of local party
branches or party offices, the need to obtain a large
number of signatures from supporting citizens or
the imposition of a monetary fee to register a po-
litical party can be, for many small parties, prohibi-
tive barriers to function.

Media laws —

While “freedom of speech” is widely understood as
a fundamental right in a democracy, extending —
and honouring — this right to political parties is
often thwarted by policies or practices which limit
parties’ equitable access to media and, therefore,
exposure to citizens. Although many countries
with comprehensive election laws have regulations
governing political parties’ communications in the
media during election campaigns, access to media
in between elections can be non-existent for many
non-governing parties.

Political party financing —

Political parties need to generate income to finance
election campaigns as well as operating costs as
political organisations in between elections. Par-
ties, all over the world, are facing increasing public
mistrust about the thorny and complex issue of
money in politics. As income from memberships
and fundraising declines and the costs of election
campaigns increases, the issue of party financing is
becoming one of the key challenges to the future
of democracy.

In its 2003 Handbook, Funding of Political Parties

and election Campaigns, International IDEA
documents five key points for the funding of po-

litical parties3:

3 Reference Handbook
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1. Political parties and their competition
for political power are essential for sustainable
democracy and good governance. Viable party
competition requires well-entrenched political
parties. They need to be encouraged to develop,
strengthen and consolidate. Competing parties
need adequate resources for necessary activities.

2. Money is an essential part of this
process and should be treated as an essential
resource for good political practice. Thus in
new democracies it should not be treated solely as
a problem but as a means to create a basis for
democratic government. The challenge is to find
the best ways of matching the need for a sustain-
able financial base for parties with a wider public
interest of curbing or curtailing corruption and
avoiding undue influence in politics.

3. Unfortunately some activities of po-
litical parties are purely partisan. Such activi-
ties will do no good either to civil society or to the
political system. Which activities of political par-
ties are deemed necessary to run a democracy and
how much money is enough for these activities?
Which sources of political funds are acceptable to
pay for such activities?

4. The funding of political activity by
political parties and candidates should be
made an issue of public debate. Disclosure and
reporting rules and their implementation can pro-
vide for adequate transparency of political funds.
Transparency allows voters to make better deci-
sions about which party or candidate they want to
support.

5. Too much reliance on funding from
either the private or the public sector of soci-
ety is unwise. Democracy involves pluralism in
all things, including sources of funds for political
activity. New democracies should try to encout-
age a mixture of public and private funding when
designing laws to regulate political finance.

Another important factor affecting parties is level
of institutionalization of political parties in the
broader democratic system. Party system institu-
tionalization depends on several factors:

* the regularity of party
competition,

" the extent to which par-
ties have stable roots in
society,
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* the extent to which par-
ties and elections are
widely accepted as the
means of determining
who governs, and

* the extent to which par-
ties are organized inter-
nally.

This final area — the extent to which parties are
organized internally — can itself be broken down
into other sub-topics. These could include party
membership rules, internal party democracy, the
need for party constitutions and other foundational
documents, the presence of gender balance within
parties, and funding mechanisms within parties.

Ideally, the internal organisation of political parties
will reflect democratic values and principles of the
wider democratic state. However, in many new
democracies there is little understanding or expec-
tations for internal democracy within political par-
ties. Reform of political parties should not be the
responsibilities of parties alone. There must be
demands and expectations from the public or party
membership to drive reform.

Given the crucial responsibilities of political parties
in democratic society, strategies to strengthen their
internal capacity to execute these responsibilities
have been conspicuously absent. In many older,
established democracies, the regulation of the in-
ternal operations of political parties has been seen
as interfering in private associations. In newer
democracies, the internal regulation of political
parties has either not been a priority or been
viewed as too politically sensitive a task. Democ-
ratic deficits within political parties do, however,
have serious consequences of parties’ abilities to
cultivate trust and respect of electors and to be
seen as truly representative and inclusive advocates
of citizens’ interests.

Representative democracy, by its very nature, re-
quires that political delegates represent a certain in-
terest or constituency. An organisation which does
not consult or listen to its members can hardly
claim to represent them. As suggested eatlier, pat-
ties built around charismatic personalities are not
sustainable. Although political parties can be vig-
orous advocates for democratic reforms within
institutions, there is often a gap between the rheto-
ric and the reality, particularly when it comes to
democratic practices within political parties.
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Options

Party building in ethnically-plural societies:
issues and examples

By moderating and channelling political participa-
tion, well-institutionalized parties are thus widely
seen as key components in managing incipient
conflicts and building a functioning democracy.
New democracies like Iraq face many challenges
to building an institutionalised party system. One
of these is the many deep religious and ethnic
cleavages that afflict Iraqi society.

The political impact of such cleavages depends in
large part on the way in which social cleavages are
expressed by the party system. Ethuically-based
parties, for example, typically claim to represent the
interests of one group alone. By making commu-
nal appeals to mobilize voters, the emergence of
such parties often has a centrifugal effect on poli-
tics, heightening ethnic tensions. The role of eth-
nic Serb, Croat and Bosniac parties in undermin-
ing the consolidation of democracy in post-war
Bosnia & Herzegovina is a case in point.

By contrast, aggregative, catch-all parties need to ap-
peal to a broader support base, and thus tend to
have a more centrist impact, aggregating diverse
interests and de-emphasising mono-ethnic de-
mands. India’s Congress Party is often held up as
a classic example of the advantages for social inte-
gration and conflict management of a broad-based
governing party committed to national cohesion

and stability.

Some countries attempt to mandate such parties
into existence. Many countries in Africa, Asia and
elsewhere have constitutional or legislative re-
quirements which explicitly ban ‘ethnic’ parties
from competing in elections, or which require
parties to be ‘nationally-focussed’ or similar. For
example, in Tanzania the Political Parties Act 1992
requires that parties be ‘national’ in character. The
electoral act in Ghana requires parties to demon-
strate a ‘national character’ before they can be
registered by having branches in all 10 regions of
the country, and precludes names or symbols
which have an ethnic, religious or regional conno-
tation. Other countries such as Togo, Senegal and
a range of other African states have similar rules
on their statute books.

An alternative — and in many ways undesirable —
approach is to ban some parties seen as undesir-
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able outright. In Germany, for example, parties
associated with Nazi symbols, names and ideolo-
gies are banned from competing in elections.
Countries like Turkey have long banned overtly
religious parties, such as Islamic parties. Other
countries ban “ethnic” parties. These kinds of
provision are, however, difficult to enforce effec-
tively. What ultimately makes a party ‘ethnic’ is not
the nature of its composition or even the fact that
most of its votes come from one group, but the
fact that it makes no attempt to appeal to members
of other groups. This is not something that can be
legislated away.

Comparative approaches

Iraq’s new political system is based on proportional
representation elections which in theory represents
all interests fairly. However, this is not an unmiti-
gated good. For one thing, Iraq is also socially and
religiously diverse, and many political parties have
formed around issues of Kurdish or Sunni identity,
or around the seculat/religious divide. The danger
is that such parties may appeal for votes only from
their own ethnic group, rather than across cleavage
boundaries to achieve electoral success.

Consider the example of post-war Bosnia and Her-
zegovina. There, major social groups are repre-
sented in parliament in proportion to their num-
bers in the community as a whole, but because the
major patties are ethnically-based and can rely
exclusively on their own community for their elec-
toral success, they have little incentive to act mod-
erately on ethnic issues, and every incentive to
emphasize sectarian appeals. The result at succes-
sive elections between 1996 — 2002 in Bosnia &
Herzegovina was effectively an institutionalisation
of ethnic politics, with electors voting along ethnic
lines and each of the major nationalist parties gain-
ing support almost exclusively from their own
ethnic group. Similarly in Guyana, a society polar-
ised between citizens of African and Indian de-
scent, democracy has been undermined by ‘ethnic
census’ style voting, despite the use of a highly
proportional electoral system.

However, despite this weight of empirical evidence
in favour of aggregative party systems, and the
bleak assessment of ethnic parties, it is also impor-
tant — particularly in the transition from dictatorial
rule — that all groups in society be allowed to mobi-
lize and campaign freely. For this reason, vatrious
approaches to conflict prevention assume and even

foster the presence of minority parties. For exam-
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ple, the guidelines of the Organization for Security
and Cooperation in Europe (OSCE) explicitly
affirm the right of ethnic minorities to form their
own parties and compete for office on an ethnic
basis.

Other countries and regions of the world place
regulations which govern the formation, registra-
tion and behaviour of political parties. Such regu-
lations can ban ethnic parties outright, or make it
difficult for small or regionally-based parties to be
registered, or requite parties to demonstrate a
cross-regional or cross-ethnic composition as a
pre-condition for competing in elections. In Tur-
key, for example, parties must establish regional
branches, hold regular conventions and field can-
didates in at least half of Turkey’s 80 provinces to
be eligible to contest national elections. Nigeria
requires parties to display a ‘federal character’ by
including members from two-thirds of all states
on their executive council, and by providing that
the name, motto or emblem of the party must not
have ethnic or regional connotations. Indonesia,
another large and ethnically-diverse country, has
probably gone furthest in this regard.

Case study: Indonesia

When Indonesia returned to democracy in 1999,
there were two main concerns about the party
system: that there would be too many new parties,
which would thus lead to fragmented and unstable
government, and that there would be regionally-
based parties which would then push for secession
from the rest of the country. Many blamed the
weak and polarized party system of the 1950s for
the failure of Indonesia’s nascent democracy then,
and were determined not to see it happen again.

At the same time, there was an overriding con-
cern, particularly since the breakaway of East
Timor in 1999, about the threat of secessionism to
the territorial integrity of Indonesia, and the con-
comitant dangers of regional parties providing a
springboard for separatism. Building a consoli-
dated patty system was thus seen as an essential
step in countering secessionism and building a
consolidated democracy. Both of these are also, of
course, critical issues for Iraq.

To achieve these twin goals — building national
parties while resisting separatist ones — Indonesia
introduced a complex package of incentives and
restraints on party system development: All politi-
cal parties were required to demonstrate a national
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support base as a precondition to compete in the
elections. To do this, intending parties had to
demonstrate that they had an established branch
structure in more than half of Indonesia’s (then) 27
provinces, and within each of these provinces also
had to have established branches within over half
of all regions and municipalities. These rules were
ultimately interpreted relatively liberally, and 48
parties competed at the 1999 elections.

In addition to the provisions encouraging cross-
regional membership, Indonesia also introduced
systemic pressures for party amalgamation: parties
which failed to gain more than 2% of seats in the
lower house of parliament, or at least 3% of all
seats in both houses combined, would have to
merge with other parties to surmount these thresh-
olds if they wanted to contest future elections. To
the surprise of some observers, these merger pro-
vision have been enforced in the lead-up to the
2004 eclections, meaning that many small parties
have had to amalgamate with others.

The effect of these laws was to dramatically reduce
the number of parties competing for office, and
ensure that of those that did, most had some claim
to national leadership. These measures appear to
have succeeded in these aims. By the time of Indo-
nesia’s second democratic elections, in 2004, the
number of eligible parties in Indonesia had fallen
by 50%, to 24 parties, most of which were broad-
based and nationally focussed. Despite having
many deep social cleavages, the contest for gov-
ernment in Indonesia is now seen as a contest be-
tween broad-based, centrist parties with national
appeal. This has helped to promote the consolida-
tion of democracy in Indonesia.

Post-conflict party building

Building coberent party systems in such ‘post-conflict’ socie-
ties is particnlarly difficnlt, as parties often form around the
very same cleavages which spurred the original fighting,
leading to a polarized political systemr and the continuation
of the former conflict through the new democratic process.

Increasing awareness of the problems caused by such polar-
ized or otherwise dysfunctional party systems has lately
spurred multilateral bodies such as the United Nations —
which have traditionally been wary of direct involyement in
politics, preferring more traditional kinds of development
assistance - to lake a more active role in assisting political
party development in some countries.
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The most ambitions actors in this field have been the inter-
national democracy promotion organizations which have
proliferated over the past decade. In Bosnia and Herzego-
vina, for example, the U.S.-based National Democratic
Institute openly and actively promoted and assisted puta-
tively multi-ethnic parties such as the Unified List coalition
in preference to nationalist parties such as the Bosnian-Serb
SDS or the Bosnian-Croat HDZ at the 1996 elections.
Also in Bosnia, a range of related reforms to the electoral
system and other areas introduced in recent years by the
OSCE have attempted to undercut nationalist parties by
changing voting procedures and, in some cases, barring
individual candidates from election. However the success of
such interventions so far bas been modest, and ethnic parties
continne to dominate the political landscape.

The vexed problem of transforming armies into
parties after a protracted period of conflict con-
tinues to trouble international interventions in this
field. As one survey of post-conflict elections
concluded, “Democratic party building is proving
to be a slow process. In all the [post-conflict]
countties, political parties are organized around
personalities, narrow political interests, and tribal
and ethnic loyalties” (Kumar 1998, 218).

In Kosovo, for example, the ongoing worry that
previous ethnic conflicts fought by armed forces
would be replicated in the form of new ethnically-
exclusive and violence-prone political parties
prompted the OSCE to introduce a network of
‘political party service centres’, intended to sup-
port the territory’s nascent political groupings and
help move them towards becoming functioning,
policy-oriented political parties. Whether such an
approach to external party building is actually
feasible, however, remains to be seen.

Historically, the most successful example of such a
transition is probably the armies-to-parties trans-
formation wrought by the United Nations in Mo-
zambique, where a special-purpose trust fund and
some creative international leadership succeeded
in bringing the previous fighting forces of Frelimo
and Renamo into the political fold (Synge 1997).
Recent proposals for political party assistance in
Afghanistan have also focussed on this kind of
approach.

Conclusions

Ideally, a small number of aggregative, program-
matic parties, capable of translating public prefer-
ences into coherent government policy, is proba-
bly the optimum party system model. Several
comparative studies have emphasized the benefits

© International IDEA



DEMOCRACY IN THE MAKING: Key Options in Iraq’'s Democratization Process

this kind of party system for new democracies. For
example, Haggard and Kaufman found that a two-
party system or stable coalition organized on a left-
right basis is the most propitious arrangement for
democratic durability.

Diamond, Linz and Lipset’s 26-nation study of
democracy in developing countties concluded that
“a system of two or a few parties, with broad social
and ideological bases, may be conducive to stable
democracy”. Similarly, Weiner and Ozbudun found
that the standout common factor amongst the
small number of continuous Third World democ-
racies was the presence of an aggregative party
system featuring a small number of broad-based
political parties.

Approaches to party building should thus focus
not just on issues of fairness and representation in
the short-term, but also the longer-term challenge
of building an aggregative party system which can
adequately represent conflicting interests while still
providing for stable government and opposition,
and alternation of power over time.
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PRINCIPLES OF ELECTORAL
SYSTEM CHOICE
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THE CHOICE OF ELECTORAL SYSTEM IS
ONE OF THE MOST IMPORTANT institu-
tional decisions for any democracy. In al-
most all cases the choice of a particular elec-
toral system has a profound effect on the fu-
ture political life of the country concerned,
and electoral systems, once chosen, often
remain fairly constant as political interests
solidify around and respond to the incen-
tives presented by them. The choices that
are made may have consequences that were
unforeseen as well as predicted effects.

Electoral system choice is a fundamentally
political process, rather than a question to
which independent technical experts can
produce a single ‘correct answer’. The con-
sideration of political advantage is almost
always a factor in the choice of electoral sys-
tems. Calculations of short-term political in-
terest can often obscure the longer-term
consequences of a particular electoral sys-
tem.

The choice of electoral system can have a
significant impact on the wider political and
institutional framework: it is important not
to see electoral systems in isolation. Their
design and effects are heavily contingent
upon other structures within and outside the
constitution. Successful electoral system de-
sign comes from looking at the framework
of political institutions as a whole: changing
one part of this framework is likely to cause
adjustments in the way other institutions
within it work.

For example, how does the chosen electoral
system facilitate or encourage conflict reso-
lution between party leaders and activists on
the ground? How much control do party
leaders have over the party’s elected repre-
sentatives?  Are there constitutional provi-
sions for referendums, citizens’ initiatives or
‘direct democracy’ which may complement
the institutions of representative democracy?
And ate the details of the electoral system

specified in the constitution, as an attached
schedule to the constitution or in regular
legislation? This will determine how en-
trenched the system is, or how open it may
be to change by elected majorities.

Two particulatly important structural issues
are the degree of centralization, and the
choice between patliamentarism and presi-
dentialism. Wil the country be federal or
unitary, and, if federal, are the units sym-
metrical in their power or asymmetrical?
The relationship between legislative and ex-
ecutive institutions has important implica-
tions for electoral system design for both.
A directly elected president without a sub-
stantial block of support in the legislature
will find successful government difficult.

In presidential and semi-presidential de-
mocracies, the electoral systems for the
presidency and the legislature therefore
need to be considered together, although
the different roles of the president and the
legislature bring different factors into play
in making the two choices of system. The
synchronization or otherwise of the elec-
tions and the provisions which may en-
courage or discourage fragmentation of par-
ties and the relationship between parties
and elected members should be considered
at the same time.

Electoral systems are today viewed as one
of the most influential of all political institu-
tions, and of crucial importance to broader
issues of governance. For example, it is in-
creasingly being recognized that an electoral
system can be designed both to provide lo-
cal geographic representation and to pro-
mote proportionality; can promote the de-
velopment of strong and viable national po-
litical parties, and ensure the representation
of women and regional minorities; and can
help to ‘engineer’ cooperation and accom-
modation in a divided society by the crea-
tive use of particular incentives and con-
straints.

What Electoral Systems Are

At the most basic level, electoral systems
translate the votes cast in a general election
into seats won by parties and candidates.
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The three key variables are the electoral
formula used (whether a plurality/ majority,
proportional, mixed or other system is used,
and what mathematical formula is used to
calculate the seat allocation), the ballot struc-
ture (whether the voter votes for a candidate
or a party and whether the voter makes a
single choice or expresses a series of prefer-
ences) and the district magnitude (not how
many voters live in a district, but how many
representatives to the legislature that district
elects). Although this paper does not focus
on the administrative aspects of elections
(such as the distribution of polling places,
the nomination of candidates, the registra-
tion of voters, who runs the elections and so
on), these issues are also of critical impor-
tance, and the possible advantages of any
given electoral system choice may be un-
dermined unless due attention is paid to
them. Electoral system design affects other
areas of electoral laws: the choice of elec-
toral system has an influence on the way in
which district boundaries are drawn, how
voters are registered, the design of ballot pa-
pers, how votes are counted, and numerous
other aspects of the electoral process.

Even with each voter casting exactly the
same vote and with exactly the same number
of votes for each party, the results of elec-
tions may be very different depending on
the system chosen: one system may lead to a
coalition government or a minority govern-
ment while another may allow a single party
to assume majority control.

Electoral Systems and Party Systems

10.

18

Some systems encourage, or even enforce,
the formation of political parties; others rec-
ognize only individual candidates. The type
of party system which develops, in particular
the number and the relative sizes of political
parties in the legislature, is heavily influenced
by the electoral system. So is the internal
cohesion and discipline of parties: some sys-
tems may encourage factionalism, where dif-
ferent wings of one party are constantly at
odds with each other, while another system
might encourage parties to speak with one
voice and suppress dissent. Electoral sys-
tems can also influence the way parties cam-
paign and the way political elites behave,

11.

thus helping to determine the broader po-
litical climate; they may encourage, or re-
tard, the forging of alliances between par-
ties; and they can provide incentives for
parties and groups to be broadly-based and
accommodating, or to base themselves on
narrow appeals to ethnicity or kinship ties.

Those institutional
framework or electoral law may wish to be

negotiating a new

as inclusive as possible and therefore to
make entry to elections easy. Conversely,
there are often concerns about the frag-
mentation of the party system driven by the
politics of personality and ethnicity, and the
negotiators and designers may thus want to
set the bar for representation higher. The
flowering of a multiplicity of parties is,
however, a feature of elections in countries
emerging from authoritarianism, and un-
successful parties usually disappear of their
own accord.

Electoral Systems and Conflict Management

12.

Different electoral systems can aggravate or
moderate tension and conflict in a society.
At one level, a tension exists between sys-
tems which put a premium on representa-
tion of minority groups and those which
encourage strong single-party government.
At another level, if an electoral system is
not considered fair and the political frame-
work does not allow the opposition to feel
that they have the chance to win next time
around, losers may feel compelled to work
outside the system, using non-democratic,
confrontationalist and even violent tactics.
And finally, because the choice of electoral
system will determine the ease or complex-
ity of the act of voting, it inevitably impacts
on minorities and underprivileged groups.

Criteria for Electoral System Design

13.

When designing an electoral system, it is
best to start with a list of criteria which sum
up what you want to achieve, what you
want to avoid and, in a broad sense, what
you want your legislature and executive
government to look like. Some of the de-
sirable criteria may ovetlap or be contradic-
tory: it is the nature of institutional design
that trade-offs have to be made between a
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14.

15.

number of competing desires and objectives.

For example, one may want to provide the
opportunity for independent candidates to
be elected, and at the same time to encout-
age the growth of strong political parties. A
system which gives voters a wide degree of
choice between candidates and parties may
make for a complicated ballot paper which
causes difficulties for less-educated voters.
The task in choosing (or reforming) an elec-
toral system is to prioritize the criteria that
are most important and then assess which
electoral system, or combination of systems,
best maximizes the attainment of these ob-
jectives.

The ten criteria which follow atre at times in
conflict with each other or even mutually
exclusive. Establishing the ptiorities among
such competing criteria is the most challeng-
ing task for the actors involved in the insti-
tutional design process.

Providing Representation

16.

19

Representation may take at least four forms.
First, geographical representation implies that
each region, be it a town or a city, a province
or an electoral district, has members of the
legislature whom it chooses and who are ul-
timately accountable to their area. Second,
the ideological divisions within society may be
represented in the legislature, whether
through representatives from political par-
ties or independent representatives or a
combination of both. Third, a legislature
may be representative of the party-political
situation that exists within the country even
if political parties do not have an ideological
base. If half the voters vote for one political
party but that party wins no, or hardly any,
seats in the legislature, then that system can-
not be said to adequately represent the will
of the people. Fourth, the concept of descrip-
tive representation considers that the legisla-
ture should be to some degree a ‘mirror of
the nation’ which should look, feel, think
and act in a way which reflects the people as
a whole. An adequately descriptive legisla-
ture would include both men and women,
the young and the old, the wealthy and the
poor, and reflect the different religious af-

filiations, linguistic communities and ethnic
groups within a society.

Making Elections Accessible and Meaningful

17.

18.

Elections are all well and good, but they
may mean little to people if it is difficult to
vote or if at the end of the day their vote
makes no difference to the way the country
is governed. The ‘ease of voting’ is deter-
mined by factors such as how complex the
ballot paper is, how easy it is for the voter
to get to a polling place, how up-to-date the
electoral register is, and how confident the
voter will be that his or her ballot is secret.

Electoral participation is thought to in-
crease when the outcome of elections, ei-
ther at a national level or in the voter’s par-
ticular district, is likely to make a significant
difference to the future direction of gov-
ernment. If you know that your preferred
candidate has no chance of winning a seat
in your particular district, what is the incen-
tive to vote? In some electoral systems the
‘wasted votes’ (i.e. valid votes which do not
go towards the election of any candidate)
can amount to a substantial proportion of
the total national vote.

Providing Incentives for Conciliation

19.

20.

Electoral systems can be seen not only as
ways to constitute governing bodies but
also as a tool of conflict management
within a society. Some systems, in some cit-
cumstances, will encourage parties to make
inclusive appeals for electoral support out-
side their own cote vote base; for instance,
even if a party draws its support primarily
from black voters, a particular electoral sys-
tem may give it the incentive to appeal also
to white, or other, voters. Thus, the party’s
policy platform would become less divisive
and exclusionary, and more unifying and
inclusive. Similar electoral system incentives
might make parties less ethnically, region-
ally, linguistically or ideologically exclusive.

On the other side of the coin, electoral
systems can encourage voters to look out-
side their own group and think of voting
for parties which traditionally have repre-
sented a different group. Such voting be-
haviour breeds accommodation and com-
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munity building. Systems which give the
voter more than one vote or allow the voter
to order candidates preferentially have the
potential to enable voters to cut across pre-

conceived social boundaries.

Facilitating Stable and Efficient Government

21.

22.

23.

The prospects for a stable and efficient gov-
ernment are not determined by the electoral
system alone, but the results a system pro-
duces can contribute to stability in a number
of important respects. The key questions are
whether voters perceive the system to be
fair, whether government can efficiently en-
act legislation and govern, and whether the
system avoids discriminating against particu-
lar parties or interest groups.

The question whether the government of
the day can enact legislation efficiently is
partly linked to whether it can assemble a
working majority in the legislature, and this
in turn is linked to the electoral system. As a
general — but not universal - rule of thumb,
plurality/majority electoral systems are more
likely to produce legislatures where one
party can outvote the combined opposition,
while PR systems are more likely to give rise
to coalition governments.

The system should, as far as possible, act in
an electorally neutral manner towards all
parties and candidates; it should not openly
discriminate against any political grouping.
The perception that electoral politics in a
democracy is an uneven playing field is a
sign that the political order is weak and that
instability may not be far around the corner.

Holding the Government Accountable

24.

20

Accountability is one of the bedrocks of
representative government, whose absence
may lead to long-term instability. Voters
should be able to influence the shape of the
government, cither by altering the coalition
of parties in power or by throwing out of of-
fice a single party which has failed to deliver.
Suitably designed electoral systems facilitate
this objective.

Holding Individual Representatives Account-

able
25.

Accountability at the individual level is the
ability of the electorate to effectively check
on those who, once elected, betray the
promises they made during the campaign or
demonstrate incompetence or idleness in
office and ‘throw the rascals out’. Some
systems emphasize the role of locally popu-
lar candidates, rather than on candidates
nominated by a strong central party. While
plurality/majority systems have traditionally
been seen as maximizing the ability of vot-
ers to throw out unsatisfactory individual
representatives, this connection becomes
tenuous where voters identify primarily
with parties rather than candidates. At the
same time, open list systems are designed to
allow voters to exercise candidate choice in
the context of a proportional system.

Encouraging Political Parties

20.

The weight of evidence from both estab-
lished and new democracies suggests that
longer-term  democratic  consolidation—
that is, the extent to which a democratic re-
gime is insulated from domestic challenges
to the stability of the political order—
requires the growth and maintenance of
strong and effective political parties, and
thus the electoral system should encourage
this rather than entrench or promote party
fragmentation. Electoral systems can be
framed specifically to exclude parties with a
small or minimal level of support. The de-
velopment of the role of parties as a vehicle
for individual political leaders is another
trend which can be facilitated or retarded
by electoral system design decisions.

Promoting Legislative Opposition and Over-

sight
27.

Effective governance relies not only on
those in power but, almost as much, on
those who oppose and oversee them. The
electoral system should help ensure the
presence of a viable opposition grouping
which can critically assess legislation, ques-
tion the performance of the executive, safe-
guard minority rights, and represent its con-
stituents effectively. Opposition groupings
should have enough representatives to be
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28.

effective (assuming that their performance at
the ballot box warrants it) and in a parlia-
mentary system should be able to present a
realistic alternative to the current govern-
ment. While the strength of the opposition
depends on many other factors besides the
choice of electoral system, if the system it-
self makes the opposition impotent, democ-
ratic governance is inherently weakened.
The electoral system should hinder the de-
velopment of a ‘winner takes all’ attitude
which leaves rulers blind to other views and
the needs and desires of opposition voters,
and sees both elections and government it-
self as zero-sum contests.

In a presidential system, the president needs
the reliable support of a substantial group of
legislators: however, the role of others in
opposing and scrutinizing government legis-
lative proposals is equally important. The
separation of powers between legislature and
executive effectively gives the task of execu-
tive oversight to all legislators, not only the
opposition members. This makes it impoz-
tant to give particular thought to the ele-
ments of the electoral system which concern
the relative importance of political parties
and candidates, alongside the relationship
between parties and their elected members.

Making the Election Process Sustainable

29.

The choice of any electoral system is, to
some degtee, dependent on cost and admin-
istrative capacities. A sustainable political
framework takes into account the resources
of a country both in terms of the availability
of people with the skills to be election ad-
ministrators and in terms of the financial
demands on the national budget. However,
simplicity in the short term may not always
make for cost-effectiveness in the longer
run. A system which appears at the outset
to be a little more expensive to administer
and more complex to understand may in the
long run help to ensure the stability of the
country and the positive direction of democ-
ratic consolidation.

Taking into Account ‘International Standards’

30.

21

Finally, the design of electoral systems today
takes place in the context of a number of in-
ternational covenants, treaties and other

kinds of legal instruments affecting political
issues. While there is no single complete
set of universally agreed international stan-
dards for elections, there is consensus that
such standards include the principles of
free, fair and periodic elections that guaran-
tee universal adult suffrage, the secrecy of
the ballot and freedom from coercion, and
a commitment to the principle of one per-
son, one vote. There is also an increasing
recognition of the importance of issues that
are affected by electoral systems, such as
the fair representation of all citizens, the
equality of women and men, the rights of
minorities, special considerations for the
disabled, and so on. These are formalized
in international legal instruments such as
the 1948 Universal Declaration of Human
Rights and the 1966 International Covenant
on Civil and Political Rights.

The Process of Debate and Future
Change

31.

The process through which an electoral
system is designed has a great effect on the
type of the system which results, its appro-
priateness for the political situation, and the
degree of legitimacy and popular support it
will ultimately enjoy. Some key questions
of electoral system design are: What are the
mechanisms built into the political and legal
framework for reform and amendment?
What process of discussion and dialogue is
necessary to ensute that a proposed new or
amended system is accepted as legitimate?
Once change has been decided upon, how
is it implemented?

What are the Mechanisms for Future Reform
and Amendment?

32.

While electoral systems are an extremely
important institution affecting the way in
which a country’s system of government
works, traditionally they have not been
formally specified in constitutions, the
highest source of law. In recent years, how-
ever, this has started to change. Constitu-
tional provisions are usually much harder to
change than ordinary laws, usually requiring
a special majority in the legislature, a na-
tional referendum or some other confirma-
tory mechanism, which shields such sys-
tems from easy alteration.
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33.

34.

35.

36.

22

However, the details of the electoral system
are still more often to be found in regular
law and thus can be changed by a simple
This may have
the advantage of making the system more

majority in the legislature.

responsive to changes in public opinion and
political needs, but it also contains the dan-
ger of majorities in a legislature unilaterally
altering systems to give them political advan-
tage.

Electoral systems will inevitably need to
adapt over time if they are to respond ade-
quately to new political, demographic and
legislative trends and needs. However, once
a system is in place, those who benefit from
it are likely to resist change. Without a ma-
jor political crisis as catalyst, change at the
margins may well be more likely in the fu-
ture than fundamental reform. It is there-
fore worth getting the system as near as pos-
sible right first time.

The number of people, both in elite circles
and in society generally, who understand the
likely impact of a particular electoral system
may be very limited. This is further compli-
cated by the fact that the operation of elec-
toral systems in practice may be heavily de-
pendent on apparently minor points of de-
tail. It is helpful to fully work through and
explain the legal detail, and to make techni-
cal projections and simulations to show, for
example, the shape and implications of pro-
posals on electoral districts or the potential
impact on the representation of political pat-
ties. Technical simulations can also be used
to ensure that all contingencies are covered
and to evaluate apparently unlikely out-
comes: it is better to answer questions while
change is being promoted than in the middle
of a crisis later!

Voter involvement programmes, for exam-
ple, inviting members of the public to par-
ticipate in mock elections under a potential
new system, may attract media attention and
increase familiarity with new proposals.
They may also help to identify the prob-
lems—for example, voter difficulty with bal-
lot papers—which a new system may gener-
ate.

37.

A process of change is complete only with
intensive voter education programmes to
explain to all participants how the new sys-
tem works and with the design and agree-
ment of user-friendly implementing regula-
tions. The most effective voter educa-
tion—and election administrator educa-
tion—takes time. However, time is often in
short supply to an electoral commission or-
ganizing an election under a new system.
All good negotiators use time pressure be-
fore a final agreement is reached, and this
can be particularly true when a new elec-
toral system is the product of hard negotia-
tion between political actors. A wise Elec-
tion Commission nonetheless needs to pre-
pare as much as possible as early as possi-

ble.

Electoral System Choices

38.

39.

40.

Once a decision has been made about the
important goals to be achieved—and the
important pitfalls to be avoided—in a new
electoral system, there are a group of elec-
toral system design tools which can be used
to help achieve these goals. They include,
among others, electoral system family and
type, district magnitude, the relative role of
political parties and candidates, the form of
the ballot paper, the procedures for drawing
electoral boundaries, the electoral registra-
tion mechanisms, the timing and synchro-
nization of elections, and quotas and other
special provisions. These tools will work
differently in different combinations. It is
worth emphasizing again that there is never
a single ‘correct solution’ that can be im-
posed in a vacuum.

There are a multitude of detailed variations
in electoral systems, but they can be divided
into twelve main systems. Most of these
systems fall into three broad families — plu-
rality/majority systems, proportional sys-
tems, and mixed systems. All of these sys-
tems are discussed in depth in Electoral Sys-
tem Design — The New International IDEA
Handbook, to be published in May 2005.

Five systems are in much more commonly
used than the others. These are First Past
the Post (FPTP) and the Two Round Sys-
tem (TRS), which fall within the plural-

© International IDEA



DEMOCRACY IN THE MAKING: Key Options in Iraq’'s Democratization Process

ity/majortity system family; List Proportional
Representation (PR), which falls within the
proportional system family; and Mixed
Member Proportional (MMP) and Parallel,
which fall within the mixed system family.

Plurality/Majority Systems

41.

42.

43.

The principle of plurality/majority systems
is simple. After votes have been cast and to-
talled, those candidates or patties with the
most votes are declared the winners (there
may also be additional conditions). How-
ever, the way this is achieved in practice var-
ies widely.

First Past The Post (FPTP) is the simplest
form of plurality/majority electoral system.
The winning candidate is the one who gains
more votes than any other candidate, even if
this is not an absolute majority of valid
votes. The system uses single-member dis-
tricts and the voters vote for candidates
rather than political parties.

The Two-Round System (TRS) is a plural-
ity/majotity system in which a second elec-
tion is held if no candidate achieves a given
level of votes, most commonly an absolute
majority (50 per cent plus one), in the first
election round. A Two-Round System may
take a majority-plurality form, in which more
than two candidates contest the second
round and the one wins the highest number
of votes in the second round is elected, re-
gardless of whether they have won an abso-
lute majority; or a majority run-off form, in
which only the top two candidates in the
first round contest the second round.

Proportional Representation (PR) Systems

44,

23

PR systems are consciously designed to
translate a party’s share of the votes into a
corresponding proportion of seats in the leg-
islature. PR requires the use of electoral dis-
tricts with more than one member: it is not
possible to divide a single seat elected on a
single occasion proportionally. In some
countries, the entire country forms one
multi-member district. In other countties,
electoral districts are based on provinces, or
a range of permissible sizes for electoral dis-

43.

45.

406.

47.

48.

tricts is laid down and the election commis-
sion is given the task of defining them.

The greater the number of representatives
to be elected from a district and the lower
the required threshold for representation in
the legislature, the more proportional the
electoral system will be and the greater the
chance small minority parties will have of
gaining representation.

Under a List Proportional Representation
(List PR) system, each party or grouping
presents a list of candidates for a multi-
member electoral district, the voters vote
for a party, and parties receive seats in pro-
portion to their overall share of the vote.
In ‘closed list” systems, the winning candi-
dates are taken from the lists in order of
their position on the lists. In ‘open list” sys-
tems, the voters can influence the order of
the candidates by marking individual pref-
erences.

While open list PR gives voters much
greater freedom over their choice of candi-
date, it can also have less desirable side ef-
fects. Because candidates from within the
same party are effectively competing with
each other for votes, open list PR can lead
to internal party conflict and fragmentation.
It may also mean that the potential benefits
to a party of having lists which feature a di-
verse slate of candidates can be overturned.

District magnitude is in many ways the key
factor in determining how a PR system will
operate
strength of the link between voters and
elected members, and the overall propor-
tionality of election results.

in practice, especially in the

In many countries, the electoral districts
follow pre-existing administrative divisions,
perhaps state or provincial boundaries,
which means that there may be wide varia-
tions in their size. However, this approach
both eliminates the need to draw additional
boundaries for elections and may make it
possible to relate electoral districts to exist-
ing identified and accepted communities.
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49.

50.

If only one candidate from a party is elected
in a district, that candidate may well be male
and a member of the majority ethnic or so-
cial groups in the district. If two or more
are elected, balanced tickets put forward by
political parties may have more effect, mak-
ing it likely that more women and more can-
didates from minorities will be successful.
Larger districts (seven or more seats in size)
and a relatively small number of parties will
assist this process.

All electoral systems have #hresholds of repre-
sentation: that is, the minimum level of sup-
port which a party needs to gain representa-
tion. Thresholds can be legally imposed (for-
mal thresholds) or exist as a mathematical
property of the electoral system (effective or
natural thresholds). A formal threshold is writ-
ten into the constitutional or legal provisions
which define the PR system. An effective or
natural threshold is created as a mathemati-
cal by-product of features of the system, of
which district magnitude is the most impor-
tant. For example, in a district with four
seats using a PR system, any candidate with
more than over 20 per cent of the vote will
be elected, and any candidate with less than
about 10 per cent (the exact figure will vary
depending on the configuration of parties,
candidates and votes) is unlikely to be
elected.

Mixed Systems

51.

52.

24

Mixed electoral systems attempt to combine
the positive attributes of both plural-
ity/majotity and PR electoral systems. In a
mixed system, there are two electoral sys-
tems using different running
alongside each other. The votes are cast by
the same voters and contribute to the elec-
tion of representatives under both systems.
One of those systems is a plurality/majority
system, usually FPTP, and the other a List
PR system. There are two forms of mixed

formulae

system.

Mixed Member Proportional (MMP) is a
mixed system in which the choices ex-
pressed by the voters are used to elect repre-
sentatives through two different systems—
one List PR system and (usually) one plural-
ity/majotity system—where the List PR sys-

53.

54.

tem compensates for the disproportionality
in the results from the plurality/majority
system.

A Parallel System is a mixed system in
which the choices expressed by the voters
are used to elect representatives through
two different systems—one List PR system
and (usually) one plurality/majority sys-
tem—but whetre no account is taken of the
seats allocated under the first system in cal-
culating the results in the second system.

While an MMP system generally results in
proportional outcomes, a Parallel system is
likely to give results whose proportionality
falls somewhere between that of a plural-
ity/majority and that of a PR system.

Advantages and Disadvantages of Elec-
toral Systems

55.

The table below summarizes the advantages
and disadvantages of the principal electoral
systems. It is important to keep in mind
that these can vary from case to case and
depend on a large number of factors. For
example, turnout can in fact be high under
an FPTP system, and a List PR system can
produce strong legislative support for a
president. Also, what is seen as an advan-
tage in one context or by one party can be
viewed as something negative in another
context or by another party. However, the
table does give an overview of the likely
implications of the choice of electoral sys-
tem. It can also give an indication of the
relationship  between  electoral
choice and political/ institutional outcome,

system
even allowing for the effects of differences

of detail within each type of electoral sys-
tem.
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Advantages

Disadvantages

List
Proportional
Representatio

e Proportionality
® Inclusiveness

e Weak geographic representation
e Accountability issues

n (List PR) e Minority representation e Weaker legislative support for president
e Few wasted votes more likely in presidential systems
e Hasier for women representatives to be ¢ Coalition or minority governments more
elected likely in parliamentary systems
e No (or less) need to draw boundaries e Much power given to political parties
® No need to hold by-elections e Can lead to inclusion of extremist parties in
o TFacilitates absentee voting legislature
® Restricts growth of single party regions ® Inability to throw a party out of power
o Hig-;her voter turnout likely
First Past The e Strong geographic representation e Excludes minority parties
Post (FPTP) e Makes accountability easier to enforce e Excludes minorities
¢ Is simple to understand ¢ Excludes women
e Offers voters a clear choice e Many wasted votes
e Encourages a coherent opposition e Often need for by-elections
e Excludes extremist parties e Requitres boundary delimitation
e Allows voters to choose between candidates e May lead to gerrymandering
e Strong legislative support for president e Difficult to arrange absentee voting
more likely in presidential systems
e Majority governments more likely in parlia-
mentaty systems
Two-Round e Gives voters a second chance to make a e Requires boundary delimitation
System (TRS) choice ® Requires a costly and often administrative.
e Less vote-splitting than many other plural- challenging 204 round
ity/majority systems e Often need for by-elections
e Simple to understand e Long time-period between election and dec-
laration of results
¢ Disproportionality
e May fragment party systems
e May be destabilizing for deeply divided so-
cieties
Parallel e Inclusiveness e Complicated system
System e Representation of minorities e Requires boundary delimitation
® Less party fragmentation than pure List PR e Often need for by-elections
e (Can be easier to agree on than other alterna- e Can create two classes of representatives
tives e Strategic voting
e More difficult to arrange absentee voting
than with List PR
¢ Does not guarantee overall proportionality
Mixed Mem- e Proportionality e Complicated system
ber Propot- e Inclusiveness e Requires boundary delimitation

tional (MMP)

e Geographic representation
¢ Accountability
e Few wasted votes

e May be easier to agree on than other alter-
natives

e Often need for by-elections
e Can create two classes of representatives
e Strategic voting

e More difficult to arrange absentee voting
than with List PR
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Considerations on Representation

Representation of Women

56.

57.

There are many ways to enhance the repre-
sentation of women. Proportional systems
tend to result in the election of more
women. Electoral systems which use rea-
sonably large district magnitudes encourage
parties to nominate women on the basis that
balanced tickets will increase their electoral
chances. Some List PR systems require that
women make up a certain proportion of the
candidates nominated by each party. In plu-
rality/majority systems, seats can be set aside
in the legislature for women.

In addition to the choice of electoral system,
there are also a number of other strategies
that can be used to increase the number of
women representatives. A certain number
of seats can be reserved for women in the
legislature.
quire political parties to field a quota of
women candidates. However, quota laws do

Also, the electoral law can re-

not always guarantee that the target will be
met unless there are mechanisms guarantee-
ing that women are placed in electable posi-
tions on party lists. Political parties may also
adopt their own internal quotas for women
as legislative candidates. Further details and
data about quotas may be found on the
IDEA/Stockholm University Global Data-
base of Electoral Quotas for Women at
WWW.quotaproject.org.

Representation of Minorities

58.
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There are also many ways to enhance the
representation of minorities and communal
groups.
sonably large district magnitudes may en-
courage parties to nominate candidates from
minorities on the basis that balanced tickets
will increase their electoral chances. A very
low threshold, or the complete elimination
of a formal threshold, in PR systems can
also promote the representation of under-
represented or unrepresented groups. In
plurality/majority systems, seats can be set
aside in the legislature for minorities and
communal groups.

Electoral systems which use rea-

By-elections

59.

60.

If a seat becomes vacant between elections,
List PR systems often simply fill it with the
next candidate on the list of the party of the
former representative, thus eliminating the
need to hold another election. However,
plurality/majority systems often have pro-
visions for filling vacant seats through a by-
election. It is also possible to avoid by-
elections by electing substitutes at the same
time as the ordinary representatives.

In some circumstances, by-elections can
have a wider political impact than merely
replacing individual members, and are seen
to act as a mid-term test of the perform-
ance of the government. In addition, if the
number of vacancies to be filled during a
patliamentary term is large, this can lead to
a change in the composition of the legisla-
ture and an altered power base for the gov-
ernment.

External Voting

61.

External voting may take place in person
somewhere other than an allotted polling
station or at another time, or votes may be
sent by post or cast by an appointed proxy.
It is easiest to administer under a nation-
wide List PR system with only one list per
party, and most complicated under a system
using single-member districts. Once cast,
out-of-country votes can be included in the
absentee votet’s home district; counted
within single (or multiple) out-of-country
districts; attached to one or more particular
districts; or merely added to the national
vote totals when seats are allocated under a
nationally-based List PR system.

Electoral Systems and Turnout

62.

There is an established relationship between
the level of turnout in elections and the
electoral system chosen: PR systems are in
general linked with higher turnout. In plu-
rality/majority systems, turnout tends to be
higher when national election results are
expected to be close than when one party
looks certain to win, and also higher in in-
dividual districts where results are expected
to be closer.
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Time to Prepare and Train

63.

The time needed to set up the infrastructure
for different electoral systems varies. For
example, electoral registration and boundary
delimitation are both time-consuming exet-
cises which can lead to legitimacy problems.
At one extreme, if all voters vote in person
and voters are matrked at the polling station,
List PR with one national district may be
feasible without either. At the other ex-
treme, a plurality/majority system with sin-
gle-member districts may require both if no
acceptable framework is in place. And time
is always required for training of election
personnel, especially when new systems are
introduced.

Electoral Systems and Political Parties

64.

65.

66.
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Highly centralized political systems using
closed list PR are the most likely to encour-
age strong party organizations.
ized, district-based systems may have the
opposite effect. Many other electoral vari-

Decentral-

ables can also be used to influence the de-
velopment of party systems. Access to pub-
lic and/or private funding is a key issue that
cuts across electoral system design, and is
often the single biggest constraint on the
emergence of viable new parties.

Just as electoral system choice will affect the
way in which the political party system de-
velops, the political party system in place af-
fects electoral system choice. Existing par-
ties are unlikely to support changes that are
likely to seriously disadvantage them, or
changes that open the possibility of new, 1i-
val parties gaining entry to the political party
system, unless there is a strong political im-
perative. The range of options for electoral
system change may thus be constrained in
practice.

Different kinds of electoral system also re-
sult in different relationships between indi-
vidual candidates and their supporters. In
general, systems which make use of single-
member electoral districts, such as most plu-
rality/majority systems, are seen as encout-
aging individual candidates to see themselves
as the delegates of particular geographical
areas and beholden to the interests of their
local electorate. By contrast, systems which

67.

68.

use large multi-member districts, such as
most PR systems, are more likely to deliver
representatives whose primary loyalty lies

Both
approaches have their merits, which is one

with their party on national issues.

of the reasons for the rise in popularity of
mixed systems that combine both local and
national-level representatives.

The question of accountability is often
raised in discussions of political parties and
electoral systems, especially in relation to
individual elected members. The relation-
ships between electors, elected members
and political parties are affected not only by
the electoral system but also by other provi-
sions of the political legislative framework
such as term limits, provisions regulating
the relationship between patties and their
members who are also elected representa-
tives, or provisions batring elected mem-
bers from changing patties without resign-
ing from the legislature.

The freedom for voters to choose between
candidates as opposed to parties is another
aspect of accountability. Many countries in
recent years have therefore introduced a
greater element of candidate-centred voting
into their electoral systems, for example, by
introducing open lists in PR elections.

Conclusion: Many Options, Key Princi-

ples
69.

One of the clearest conclusions drawn from
the study of electoral systems is simply the
range and utility of the options available.
There is a huge range of worldwide com-
parative experience. Often, designers and
drafters of constitutional, political and elec-
toral frameworks have chosen the electoral
system they know best - often, in new de-
mocracies, the system of the former colo-
nial power if there was one, or the system
of the donor country whose technical ad-
viser is most persuasive - rather than fully
investigating the alternatives. Here is a
summary of key principles.

Remember It's Part of an Overall Institutional
Framework

70.

It cannot be said too often that the electoral
system is linked to the constitutional and
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political framework, and will work in differ-
ent ways in different institutional settings. It
is wise to make the choice of a pattern of in-
stitutions, and not choose an electoral sys-
tem in a vacuum.

Keep It Simple and Clear

71.

Effective and sustainable electoral system
designs are more likely to be easily under-
stood by the voter and the politician. Too
much complexity can lead to misunderstand-
ings, unintended consequences, and voter
mistrust of the results. But it is equally dan-
gerous to underestimate the voters’ ability to
comprehend and successfully use a wide va-
riety of different electoral systems. Votets
often have, and wish to express, relatively
sophisticated orderings of political prefer-
ences and choices.

Don’t be Afraid to Innovate

72.

Many of the successful electoral systems
used in the world today themselves repre-
sent innovative approaches to specific prob-
lems, and have been proved to work well.
There is much to learn from the experience
of others—both neighbouring countries and
seemingly quite different cases.

Err on the Side of Inclusion

73.

Wherever possible, whether in divided or
relatively homogeneous societies, the elec-
toral system should err on the side of includ-
ing all significant interests in the legislature.
Regardless of whether minorities are based
on ideological, ethnic, racial, linguistic, re-
gional or religious identities, the exclusion of
significant shades of opinion from legisla-
tures, particularly in the developing world,
has often been catastrophically counterpro-
ductive.

Process is a Key Factor in Choice

74.
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The way in which a particular electoral sys-
tem is chosen is also extremely important in
ensuring its overall legitimacy. A process in
which most or all groups are included, in-
cluding the electorate at large, is likely to re-
sult in significantly broader acceptance of
the end result than a decision perceived as
being motivated by partisan self-interest
alone. Although partisan considerations are

unavoidable when discussing the choice of
electoral systems, broad cross-party and
public support for any institution is crucial
to its being accepted and respected.

Build Legitimacy and Acceptance Among All
Key Actors

75.

All groupings which wish to play a patt in
the democratic process should feel that the
electoral system to be used is fair and gives
them the same chance of electoral success
as anyone else. Those who ‘lose’ the elec-
tion should not feel a need to translate their
disappointment into a rejection of the sys-
tem itself or use the electoral system as an
excuse to destabilize the path of democratic
consolidation.

Try to Maximize Voter Influence...

76.

Voters should feel that elections provide
them with a measure of influence over gov-
ernments and government policy. Choice
can be maximized in a number of different
ways. Voters may be able to choose be-
tween patties, between candidates of differ-
ent parties, and between candidates of the
same party. They may also be able to vote
under different systems when it comes to
presidential, upper house, lower house, re-
gional and local government elections.
They should also feel confident that their
vote has a genuine impact on the formation
of the government, not just on the compo-
sition of the legislature.

Balance That Against Encouraging Coherent
Political Parties

77.

The desire to maximize voter influence
should be balanced against the need to en-
courage coherent and viable political par-
ties. Maximum voter choice on the ballot
paper may produce such a fragmented legis-
lature that no one ends up with the result
they were hoping for. Broadly-based, co-
herent political parties are among the most
important factors in promoting effective
and sustainable democracy.

Long-Term Stability and Short-Term Advan-
tage Are Not Always Compatible

78.

When political actors negotiate over a new
electoral system they often push proposals
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which they believe will advantage their party
in the coming elections. However, this can
often be an unwise strategy, as one party’s
short-term success or dominance may lead
to long-term political breakdown and social
unrest. Similarly, electoral systems need to
be responsive enough to react effectively to
changing political circumstances and the
growth of new political movements. Even
in established democracies, support for the
major parties is rarely stable, while politics in
new democracies is almost always highly dy-
namic and a party which benefits from the
electoral arrangements at one election may
not necessarily benefit at the next.

Don’'t Assume that Defects can Easily be
Fixed Later

79.  All electoral systems create winners and
losers, and therefore vested interests. When
a system is already in place, these are part of
the political environment. It may be unwise
to assume that it will be easy to gain accep-
tance later to fix problems which arise. If a
review of the system is intended, it may be
sensible for it to be incorporated into the le-
system

gal instruments containing the

change.

Assess the Likely Impact of Any New System
on Societal Conflict

80.  Electoral systems can be seen not only as
mechanisms for choosing legislatures and
presidents but also as a tool of conflict man-
agement within a society. Some systems, in
some circumstances, will encourage parties
to make inclusive appeals for support out-
side their own core support base. The use
of inappropriate electoral systems serves to
exacerbate negative tendencies which already
exist, for example, by encouraging parties to
see elections as ‘zero-sum’ contests and thus
to act in a hostile and exclusionary manner
to anyone outside their home group. When
designing any political institution, the bot-
tom line is that, even if it does not help to
reduce tensions within society, it should, at
the very east, not make matters worse.
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Try and Imagine Unusual or Unlikely Contin-
gencies

81.

Electoral system designers would do well to
pose themselves some unusual questions to
avoid embatrassment in the long run. Is it
possible that the system proposed is not de-
tailed or clear enough to be able to deter-
mine what the result is? Is it possible that
one party could win all the seats? What if
you have to award more seats than you
have places in the legislature? What do you
do if candidates tie? Might the system
mean that, in some districts, it is better for a
party supporter not to vote for their pre-
ferred party or candidate?

Remember It Needs to be Sustainable

82.

The electoral system chosen — with any
associated requirements for electoral regis-
tration and boundary delimitation - will
place human demands on the election ad-
ministration and financial demands on the
national budget. Is it possible and desirable
to make these resources available on a con-
tinuing basis?

An Electoral System Designer’s Checklist

Is the system clear and comprehensible?

Are the mechanisms for future reform clear?

Does the system avoid underestimating the electorate?

Is the system as inclusive as possible?

Will the design process be perceived as legitimate?

Will the election results be seen as legitimate?

Are unusual contingencies taken into account?

Is the system financially and administratively sustainable

Will the voters feel powerful?

Is a competitive party system encouraged?

Does the system fit into the constitutional framework as g
whole?

Will the system help to alleviate conflict rather than exace
bate it?
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